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FOREWORD

This investigation was performed for the Directorate of Military Pro-
grams, Office of the Chief of Engineers (OCE) under FAD No. 2-28, "Contract
Provisions"; Work Unit 439-R32. The OCE Techmical Monitors were Dr. Robert D.
Wolff and Mx. Charles D. Smith, of DAEN-MPR, and Mr. Donald Samanie, DAEN-
MPC-C.

This investigation was performed by the Facility Systems (FS) Division of
the U.8. Army Construction Engineering Research Laboratory (CERL). Mr. E. A.
Lotz is Chief of CERL-FS.

Apprecistion is expressed to the Study Advisory Committee:
Chaimmen: Dr. R, D. Wolff and Mr. Charles D. Smith, DAEN-MPR.

Members: Mr. Art Bordt, DAEN-MPR; Mr. Ken Powers, DAEN-CCU; Mr. T. A,
Dahlberg, MRDED-TG; Mr. John Ichter, DAEN-MPE-8; Mr. J. F. Lamond, DAEN-CWE-
DC; Mr. John MacKay, SPDED-TG; Mr. Lem McRae, NADED-Q; Mr. James Perry,
SADED-T8; Mr. Dave Peterson, DAEN-PRP; Mr. John Ryan, DAEN-CWO-C; Mr. Don
Samanie, DAEN-MPC-C; Mr, Bill Showers, ORDED-T; and Mr. J. W. Titsworth, SWD-

The cooperation and contributions of the Associated General Contractors
of America, selected construction contractors, and U.S. Army Corps of
Engineers divisions and districts were vital to the success of this investiga-
tion. '

COL Louis J. Circeo is Commander and Director of CERL, and Dr. L. R.
Shaffer is Technical Director.
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7. KNAAANNY O

.

COMSTRUCTION CONTRACT
PROVISIONS ANALYSIS

1 INTRODUCTION

Background

The price Government must pay for its construction is sometimes thought
to be significantly increased by needless or burdensome requirements placed on
its contractors. This opinion is held not only by the comstruction industry,
but by the general public and in some quarters of the Government. Much of
this apparent state of regulatory "overkill™ is the cumulative result of
actions taken higher in the Government than the Corps of Engineers. However,
the problem is of such magnitude that all levels of Government need to address
it, identify the parts of the problem for which they are responsible, and take
corrective actionm.

Major Gemeral Wray, Deputy Chief of Engineers, launched the Corps” effort
by tasking the Military Programs Directorate to lead "a comprehensive review
of contract provisions commonly used by our districts (obtaining input from
the field as appropriate) and provide recommendations for elimination of
unnecessary, vasteful and costly impacts on our work."! The study, done by
the U.S. Army Construction Engineering Research Laboratory (CERL), focused on
the Special Provisions (SPs) and Division 1, General Requirements (GRs) of the
Technical Provisions (TPs) of Corps contracts. This study did not consider
other TPs because the Corps is already seeking appropriate remedies, nor con-
tract provisions required by law or regulation, because these are currently
being addressed by the Office of Federal Procurement Policy (the Corps is
represented on the committee performing that review).

Obiecti

The objectives of this study are to (1) identify the procedures and
rationale used for including SPs and Division 1 GRs in comstruction project
specifications, (2) determine the provisions to which Corps districts and con-
tractors object, and (3) present recommendations for resolving identified con-
flicts or problems.

Approach

The Directorate of Military Programs assigned its office of Policy and
Planning the responsibility for executing this study. A l4-member Study
Advisory Committee was assembled, including personnel from the Office of the
Chief of Engineers (OCE) and selected field offices. CERL was chosen to per-
form the work.

1 Disposition Form dated 22 July 1981, MG Wray, DAEN-ZB,




...................

The Office of Policy and Planning established 31 May 1982 as the required
completion date for the study. CERL’s activities were designed to accomplish
the most comprehensive investigation and develop the most viable recommenda-
tions possible in view of the time limitations.

Information was solicited from two main sources:

1. Corps divisions and districts were asked to provide input on their
procedures and rationmale for placing SPs and Division 1 GRs into contract
specifications, and to indicate any clauses they or their contractors con-
sidered unnecessary or unjustified from a cost/benefit standpoint.

2. The Associated General Contractors of America (AGC) and selected con-
tractors were asked to identify which contract requirements they considered
burdensome and unnecessarily costly.
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The six Corps divisions responsible for Civil Works and military con-
struction were asked to respond to CERL s letter dated 27 January 1982
requesting information regarding the use of SPs in Corps contracts
(Appendix A). In turn, the divisions selected those of their districts best
qualified to submit replies. Responses were received from 19 Field Operating
Agencies (FOAs); everyone asked for information responded.

Information received from the FOAs was divided into two categories:

1. Information pertaining to the procedures and rationale for developing
a district master list of SPs, and its use in preparing contract specifica-
tions. (A detailed discussion is presented in Chapter 3.)

2. Information pertaining to the identification of SPs which are con-
sidered totally or in part unnecessary, and SPs which are considered burden-
some to the Government, the contractor, or both. (A detailed discussion is
presented in Chapter 4 and Appendix B.)

The AGC and eight conmstruction contractors were asked to respond to
CERL s letter dated 4 March 1982 requesting information (Appendix A). To get
a balanced cross section of contractor sizes and types, the comtractors were
selected from nominations submitted by the districts. Each nominated contrac-~
tor was contacted to assure willingness to participate. Substantive responses
were received from six contractors and from the AGC. (These responses are
discussed in Chapter 4 and Appendix B.)

As can be noted from the letters CERL sent to Corps units and contrac-
tors, the identity of individual contributors is to remain confidential. Con-
sequently, the names of individuals, companies, districts, etc. will not
appear in this report. However, without their cooperation this study could
not have been accomplished. _

Analveis of Response

Any SP mentioned by more than ome district or contractor was included in
CERL’s detailed analysis. As s result, 13 topics were considered for further
study. These topics are listed in the matrix in Figure 1.

To determine the relative importance of these topics, they were ranked by
both the contractors” weighted complaints and by the districts' nonweighted
complaints. The two rank orders then were summed to obtain an overall rank-

ing.

In reviewing these topics, similar problems seemed to stand out, suggest-
ing that some of the problems may be symptomatic of a more significant prob-
lem. The symptoms common to many of these topics include overspecifying (53
percent), inconsistency from project to project (47 percenmt), disallowance of
practice common to the industry (27 percent), excessive transfer of risk to
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the contractor (13 percent), and the most common symptom: excessive adminis-
trative burden to the contractor (60 percent).

Next, the source of the problem was identified for each topic. In some
cases where a specific regulation was the source document, the intent of the
regulation was the problem (35 percent). However, most prublems could be
attributed to the implementation of the regulation (when there was one) or an
attempt to solve a problem not addressed by regulation. In a few cases, the
actual text was the source of the problem (13 percent). In a few more cases,
the intent was also a problem (27 percent). However, how and where the SPs
were used was almost universal among the problem topics (80 percent). This
would suggest that more detailed and concise guidance for the specifier is
certainly in order.

The last step in the analysis was to identify the authority to resolve
the problem. Of the 15 topics, 33 percent could not be solved by the Corps
alone. However, the balance of 'ie 67 percent were within the authority of
the Chief of Engineers to resolvc.

Each topic addressed in this report has its own unique situation requir-
ing solution. Yet many of the problems highlighted in the matrix in Figure 1
can be solved by making mechanical changes to the development method, organi-
zation, and format of the specifications themselves.

The problem of deficient contract documents is certainly not unique to
the Corps or the Government. A study recently done by the Kellogg Corporation
for the Construction Sciences Research Foundation, Inc. asked contractors,
designers, financiers, insurers, lawyers, owners (both Government and
private), and others to identify the major problems that will address the
industry through 1990, Using a modified "policy delphi" interrogation tech-
nique to evaluate and select major problems, the group”s recommendation (in
order of desirability) was to:

"l. Standardize construction documentation in terms of format, simplifi-
cation, preferred language and location of subject matter.

"2, Establish the process of constructability review through in-house
capability, joint venture or separate/independent review.

"3, Establish within the contract documents a clearly defined allocation
of risk to the owner or as the owners may designate to agents.

"4, Upgrade qualifications of framer of construction documents specifier
and contract administrator through education and certification programs."

CERL concurs with the recommendations set forth by this group. The Corps
has already addressed some of these recommendations, particularly in the areas
of constructability review and, to some extent, standardization of format with
the construction industry in the TPs, Some work also has been done in the
area of risk allocations. However, standardization of format and language in

2 Judy Trompeter, Editor, Construction Trends and Problems Through 1990, Kel-
logg Corporation (Construction Sciences Research Foundation, Inc., 1981), p
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the contract particularly the "front-end" documents (GPs and SPs), is still
needed. The treatment of specifiers and contract administrators as profes-

sionals also appears to be lacking. To maintain leadership in the Corps, more
work is necessary.




3 PROCESS ANALYSIS

|
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Special Provisions Development Process

Over the years, the districts have developed their own master specifica-
tions for SPs and in some cases GRs (Division 1). Some districts maintain
separate master specifications for military and Civil Works construction,
wvhile others combine the two into one master. Generally, the master specifi-
cations contain:

l. The exact text desired for each clause.

2. Alternate clauses for differing project conditionms.

- Occasionally, the masters will also contain instructions on when it is
appropriate to use (or not use) a particular clause, and to what extent edit-
x ing is permitted. Unfortunately, most district masters did not provide this
- guidance. :

The masters are comprised of:

q 1., Those requirements of the Defense Acquisition Regulation (DAR) not
8 already placed in the General Provisions (GP) package.

3

TTAT"

2, Clauses developed by the Amy or Corps considered necessary to imple-
ment GP or SP clauses developed by the DAR.

3. Other clauses developed by the Army or Corps for conditons not
covered by the DAR,

4. Locally generated clauses intended to address conditions not covered
in the DAR, Engineer Regulations (ERs), or other guidance.

—

— 18

i

In some cases, the districts’ latitude to tailor SP clauses to suit pre- y
vailing conditions is limited to deciding if the DAR requires a particular .
clause, and including it verbatim, as appropriate. Those clauses in the SPs
not required verbatim by the DAR represent some of the most controversial .
issues raised in this study. Those matters will be discussed in more detail \
in Chapter 4 and Appendix B. d

aid T—
a
bV 3

The Flow Diagram

T

wvv

The flow diagram, Figure 2, shows the process through which comstruction X
procurement requirements are generated and provided to the district for com- A
pliance. Figure 3 shows district activities leading first to the development -
of an SP master list, and then to the use of the master specifications in
preparing specifications for a comstruction project.

B

All Federal agencies must comply with the U.8. Constitution. Congres- :
sional laws cannot violate Constitutional precepts, and courts must make deci- ;
sions consistent with the Constitution. -
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Congress promulgates public law. It takes into account not only the con-
straints of the Constitution, but also court decisions. And the court, in its
decisions, often considers Congressional intent. Consistent with the Consti-
tution, Congress can counter the effects of many court decisions through reme-
dial legislation.

The Department of Defénse (DOD) is given powers via "enabling legisla-
tion" to carry forth its duties. Although DOD is an administrative agency
separate from the judicial and legislative branches of Government, its actions
must conform to the law as established by the Constitution, the courts, and
the Congress. But DOD can act to carry out its duty, so long as its actions
do not violate any Federal law. This DOD-based discretionary authority is
usually expressed as policy.

DOD is responsible for its subordinate agencies or departments down to
the smallest field element. It controls and regulates the particular activity
of procurement by way of the DAR. The contents of the DAR are based on both
lav (the Armed Services Procurement Act of 1948) and DOD policy.

The DAR council is specifically tasked with promulgating DAR regulations.
Three main types of input are considered by the council:

l. Laws
2. DOD policies
3. Requests from subordinate elements for changes to the DAR,

The DAR is continually updated to reflect newv legislation, new court rul-
ings, changes in DOD policy, and requests from subordinate DOD elements for
changes and/or deviations.

The DAR contains specific clauses for specific contract actions. The DAR
classifies such clauses into two categories: "required clauses” (must be
inserted into all contracts) and "clauses to be used when applicable" (used
vhen the particular procurement action calls for a particular additiomal
clause). These two types of clauses sre used for each procurement activity
(e.g., construction, research and development, supply) and each conmtract type
(e.g., fixed-price construction contract, cost-plus a fixed-fee comstruction
contract).

A DAR Contract clause applies to all subordinate levels including the
Contracting Officer of the districts. The Contracting Officer is accountable
for insuring "all applicable requirements of law and of this (DAR) Regulation
« + « have been met."3 In fact, DAR clauses arguably have the status of a law,
since courts have read DAR clauses into contracts even though contracting off-
icers inadvertently omitted them.4

DAR 1-108 specifies subordinate sgencies” use of DAR clauses and their
authority for altering them. Specifically, the Corps cannot alter DAR clauses
to create new clauses unless:

3 The Defense Acquisition Regulations, DAR 1-403,
4 G, L. Christisan vs U,8., 312 F.2d 418, 320£.2d 345, Court of Claims, 1963,
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l. A nonrepetitive clause is needed for an individual procurement.

2, Any change to the clause is not inconsistent with the intent, princi-
ple, and substance of the clause.

3. Interim instructions are needed to test new techniques or methods of
procurement .

4. Another procedure is essential for procurement of special commodi-
ties.

5. Specialized instructions are needed for overseas procurement.
6. The material is inappropriate for DAR coverage.
DAR 1-109 defines deviations from DAR clauses:

l. When another clause is used in lieu of or in conjunction with a man-
datory DAR clause changing or modifying the intent of the DAR clause.

2. When a contract clause covering the same subject matter as a non-
verbatim DAR clause is used that is inconsistent with the intent, principle,
and substance of the DAR clause.

3. When a mandatory clause is omitted.

4, When a standard, DU, or other form prescribed by the DAR is substi-
tuted by another form.

Subject to DAR 1-108 and 1-109, subordinate agencies or departments can
supplement the wording of the actual clause where allowed. These agencies in
turn publish regulations which usually adopt the numbering sequence of the
DAR. Thus, DAR 7-670.3 is reflected at the Army level as ADAR 7-670.3 and at
the Corps level as ECI 7-670.3. Not only csn subordinate agencies or depart-
ments supplement an existing DAR clause, but they also can draft a new clause
not covered by the DAR as long as it is consistent with all other DAR clauses.
Instances of this in the field, although not common, are not necessarily rare.
In practical terms, this means there is very little discretion at the local
level in terms of the wording of an SP already addressed at a higher level.
However, there is still discretion in choosing smong the optional clauses that
should go into a particular contract. Most districts indicated that when the
optional clauses are edited for applicability, the actual wording of the
clause itself is not altered except to the extent permitted by the DAR,

Districts indicate that the most discretion is used in the TPs and GRs.
Generally, it is here that districts create local clauses and requirements
peculiar only to that district. This is consistent with the hierarchy of
clauses and the source for their wording. That hierarchy is shown in Table 1.

The GPs are supplied to districts through the Ohio River Division in the
form of a master list of GPs. They are to be used verbatim.

The TPs are based on OCE Guide Specifications (when available) and local
discretion. It is here that the district can apply its knowledge of specific
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conditions most effectively. The district”s custom clauses, however, still
cannot be inconsistent with nor abrogate any higher authority clause. Thanks
to automation, TPs are nov codified into a master specification. Even at the
TP level of clause making, though, there is some centralized control in that
all contracts are submitted to one higher level for review.

The SPs and GRs are assembled at the district level in the form of a dis-
trict master. These various masters have some uniformity of content in that
several clauses come verbatim from the DAR, ADAR, or ECI clauses which are
common to all districts. However, for the remaining clauses, the guidance
presently available to districts for their preparation of SPs and GRs reaches
them vis several vehicles, e.g., the DAR, ER, EC, and others. Each district
must make its own interpretation of all this material and translate it into
district SPs and GRs for constructiom project specifications. This method of
operation produces inconsistencies between districts, promotes conservatism
and overspecifying, and generates unnecessary costs and paperwork for both the
contractor and the Corps.

Review of the clauses indicate that approximately 55 percent of the
clauses are district-generated. But how these clauses are classified (e.g.,
SP vs GR), what editing insructions (if any) are provided, and what other
district-unique clauses (e.g., State and local laws, other executive agency
regulations) are included vary from district to district. Therefore, to
create a contract, a district edits its master list of 8Ps and GRs, adds the
GPs and information for bidders, and combines them with the TPs to create the

Tgble 1

Hierarchy of Clauses and Sources

Clause Classification Nature of Application Primary Source of Authority
l. General Provisions Has general applica- DAR

tion to all procure-
ment actions and are
used verbatim.

2. Special Provisions Clauses with general DAR, ADAR, ECI, and ER
(or General Require- application that need
ments) local input/data to
complete, and/or
. clauses that have

general applications
to a vide range of
(but not all) procure-
ment actions.

3. Technical Provisions Limited to the speci- OCE Guide Specifications
fic job. and local discretion.
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bidding and contract documents. These documents sppear together in the bid
package. After the bid, the IFB (or RFTP, RFP) is extracted and the remainder
serves as the contract.

Conclusjons

The process being used to develop contract SPs and GRs is gemerating
unnecessary costs and burdens for both the Corps and comtractors. Its comtri-
bution to the inconsistencies and overspecifying found in the SPs and GRs far
exceeds that of all other factors affecting comtract requirements. The
specific problem clauses identified and discussed in Chapter 4 are symptoms of
process flaws. Major flaws are:

1. Fails to provide a reliable communication link for OCE policy.
2. Promotes inconsistencies in interpretations and applicatioms.
3. Promotes conservatism and produces overspecifying.

4. Duplicates efforts of developing and maintaining a "master specifica-
tion" at each district.

S. Incompatible with Corps management philosophy of centralized coatrol
with decentralized decision-making.

At this time, each district must develop and maintain its own master
specification of SPs and GRs. This fosters inconsistencies in the interprets-
tion snd implementation of governing regulations and policy. Such incon-
sistencies are unnecessary, confusing to Corps contractors, and costly. The
individual district specifications (approximately 35 masters) now in use
throughout the Corps should be replaced vwith one master guide specification.
This guide specification should be prepared by OCE, contain all repetitively
used SPs and GRs, contain guidance and editing instructions that communicate
OCE policy, and be in s format and style compatible with private sector prac-
tice. (Chapter 5 discusses ways to remedy process shortcomings.)
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4 PROBLEM CLAUSE ANALYSIS

Those surveyed were asked to identify requirements they considered to be
of questionable benefit or unnecessarily burdensome. This information allowed
this study to identify and concentrate on specific problems rather than waste
time analyzing clauses that neither the Corps nor the contractors comsider
significant problems. The 13 topics addressed in this chapter are the major
problem requirements identified. Topics were ranked by the survey respon-
dents. Each topic analysis includes (1) the problem statement, (2) discussion
of the problem, and (3) recommendations.

The background analysis of each of the major topics supporting the recom-
mendation is in Appendix B, showing specific responses, comments, regulatory
references, frequency of complaints, uniformity of district clauses, and con-
clusions drawn by CERL.

The topics are:

Contractor Quality Control

Accident Prevention

Contractor-Prepared Network Analysis System

Submittals and Control

Progress Payments

Payments to Contracts

Payroll and Basic Records

Physical Data

Contract Drawings, Maps, and Specifications

Performance of Work by Contractor

Identification of Employees

Liquidated Damages

Envirommental Protection

In many cases, the overall recommendations in Chapter 5 inherently encom-
pass the recommendations for individual topics in this chapter. Appendix B,
in addition to listing the detailed complaints and conclusions for the topics

discussed in this chapter, also includes other topics of lessor significance
for which limited time prevented in-depth study.
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1. Problem: Corps construction contracts frequently overspecify CQC require-
ments.

2. Discupsjon: The practice of specifying the number and qualifications of
personnel that the contractor shall provide to perform CQC, particularly on
small projects, is inconsistent with OCE policy and ER 1180-1-6, Quality
Management. The districts are not using the flexibility avaxlable to them in
the preparation of contract specifications for the CQC system.

The documentation required from the contractor for CQC should be varied
according to the size, duration, and complexity of the project. Requiring the
contractor to submit and receive approval of a plan detailing the who, what,
vhen, where, and how of proposed CQC activities is of questionable value
except on particularly critical projects. Also, the Corps practice of insist-
ing that contractors” daily reports document all defects and deficiencies
encountered (except control test results) is responsible more for causing
adversary relations than it is for causing improvements in CQC effectiveness.
The contractor should be able to perform CQC responsibilities regardless of
the methodology he or she chooses to employ, as long as satisfactory results
are achiera2d., Only when satisfactory results are not achieved should the more
prescriptive requirements of plans, persomnel, qualifications, etc. be
imposed.

The belief is widespread that most contractors can and will perform CQC
responsibilities more effectively and at less cost without being told "how" to
do it. CQC effectiveness is not measured by the plan, organization, or
reports but by the quality of the comstruction it produces.

3. Recommendatiops:

8. OCE should develop a master guide specification for CQC. The master
guide specification should consist of multiple versions of the CQC clause
adaptable to a wide range of job needs. Instructions on how to use the master
guide specification and how to edit the clauses to precise job requirements
should be an integral part of the guide.

b. The recommendation can be implemented on Corps authority alone.
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Accident Prevention

l. Problem: The Corps” implementation of accident prevention measures on
construction projects requires inordinate administrative efforts of its con-
tractors,

2, Discussion: All Corps comstruction contracts require the comtractor to
submit a written accident prevention program, prepare phased job hazard ana-
lyses, and provide reports of safety meetings. This practice represents an
expansion of DAR 7-602.42, Accident Prevention, which indicates in
paragraph(e) that submittal of plans is required omnly on contracts involving
work of long duration or of hazardous character. In addition, the Corps has
placed these requirements in EM 385-1-1, Safety and Health Requirements
Manual, which is cited in DAR 7-602.42(a) for comtractor compliance. As a
result, DAR 7-602.42(a) now inadvertently makes mandatory for all projects
requirements that DAR 7-602.42(e) intended to limit to long and hazardous pro-
jects.

On most contracts, the time, effort, and money the contractors expend on
submittals to the Corps would be better spent on the job site. As intended by
the DAR, only jobs of long duration or of hazardous character justify the sub-
mittale. There are certainly many Corps projects where these submittals are
an unnecessary burden on the contractor, are of doubtful value to Corps, and
contribute nothing to job-site safety.

Some Corps comstruction contracts contain, in their SP section, reitera-
tions of safety requirements from ER 385-1-~1 and/or additiomal requirements
created by the districts that are more stringent than requirements found in EM
385-1-1. EM 385-1-1 addresses the hazards to be encountered on the vast
ma jority of comstruction projects in accordance with established standards.
The need to supplement it should be the rare exception rather than the rule.

Requiring excessive paperwork and imposing unreasonable measures only
increases the cost of construction without improving job-site safety.

3. Recommendations:

a. OCE should discontinue the inclusion of DAR 7-602.42(e) in the GPs of
all construction contracts.

b. OCE should develop a master guide specification for the SP dealing
with accident prevention., The master guide specification should contain mul-
tiple versions of an SP clause to accurately convey the safety requirements
for a wide range of projects. An integral part of the master guide specifica-
tion would be guidance on its use and editing to fit specific job needs
without being unnecessarily burdensome for the contractor.

¢. The recommendations can be implemented on Corps authority alome.
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1. Problem: Corps comstruction contracts oftcn overspecify NAS requirements.

2, Digcussjon: The example SP clause found in DAR 7-604,7 is used by many
districts for specifying project NAS requirements. The clause requires more
elaborate NAS features than are appropriate for all but the large, complex
construction projects. This overspecifying unnecessarily increases the cost
of construction and actually reduces the effectiveness of NAS as a management
tool.

DAR 7-604.7, ER 1-1-11, and ER 415-1-303 all deal with NAS, construction
progress and schedules. All encourage contracting officers to edit the exam-
ples they provide, so that the specified NAS requirements will be appropriate
to the character of the work to be performed under the contract. This goal is
not consistently achieved because the mechanism through which ccatract SPs are
nov generated is incapable of producing consistent and accurate results. The
mechanism allows misinterpretations of OCE policy and guidance to go uncor-
rected, and contributes to the district”s tendency to default to overspecify-
ing in the presence of umcertainty.

The mechanism for managing SPs and GRs needs to be improved so that pro-
ject specifications will consistently reflect Corps—wide policy and pro-
cedures. The present mechanism leaves too large a gap between the guidance
and the project specification for the districts to fill successfully.

3. Recommendationpe:

a. OCE should prepare master guide specifications for GRs pertaining to
progress scheduling. The master guide specification should contain a clause
for Gantt charts, and multiple versions of an NAS clause. Editing and evalua-
tion instructions should be an integral part of the master guide specification
to facilitate tailoring of the guide specification to match the needs of any
project.

b. The recommendation can be implemented on Corps authority alone.
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Submjttals and Control

l. Problem: Too much paperwork is required on Coxrps comstruction contracts.

2. Discussion: The paperwork for a Corps comstruction project can be divided
into two main categories: (a) submittals for approval of materials and equip-
ment (shop drawings, catalog cuts, certificates) originating in the TPs, and
(b) submittals for approval of methods and procedures (plans, programs,
schedules) originating in the GPs, SPs, and GRs. These submittal burdens
begin before comstruction, continue during comstruction, and are not finished
until after construction is done. The medium—to—small projects are hit hard-
est because they require essentially the same paper volume as the larger pro-
jects. While laws and regulations governing Federal procurement produce much
of the paperwork volume, the Corps” implementation process also contributes to
the problem. The cost of the contractor”s administrative effort must be paid
for in the contract price; in addition, the Corps generates internal costs in
obtaining and processing the contractor”s submittals. The Corps comtributiom
to the contractor”s paperwork burden should be as small as possible, while
still adequate for effective contract administration.

The present dilemma is the culmination of years of adding requirement
upon requirement. The various proponents of these requirements are often
unavare of requirements imposed by others, or of the cumulative burden being
placed on the construction contractor.

Much of the Corp-imposed submittal burden is unnecessary. The excessive
requirements reach construction contracts via a mechanism that is prome to
misinterpretation of guidance, and that fosters the conservative tendency to
overspecify. Eliminating these unnecessary, burdensome requirements would
reduce construction costs and improve Corps-contractor relations.

3. Recommendations:

a. OCE should prepare master guide specifications for all commonly used
8Ps and GRs that require a contractor submittal. Development of the master
guide specifications would include a cost/benefit analysis for each clause.
The master guide specifications should be distributed to the districts along
with integrated guidance on their use and instructions for editing the various
clauses to fit a wide range of job needs.

b. OCE’s ongoing evaluation and improvement process applied to the TPs
should be continued, with increased emphasis on eliminating nonessential sub-
mittals. Submittals should be required only for extemsions of desigmn, criti-
cal materials, and equipment,

¢. OCE should advise the DAR committee of GP requirements ti:.at increase
the cost of comstruction without making a ressomable contribution, and recom-
mendations for change should be presented.

d. Except for GP changes, these recommendations can be implemented on
Corps authority alone.
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Progress Payments

1. Problem: The cost of Corps comstruction may have been increased because
of EC 715-2-31, Progress Payments, which issued a "test" SP clause limiting
payments to 125 percent of the Government estimate on wmit price contracts.

2. Discussion: Contractors perceive that the test clause could, at best,
cause them extra effort and delays in receiving partial payments. At worst,
it could prevent them from collecting their full earnings until late in the
job. The uncertainty of planned cash flow places a burden on the contractor
which is reflected in the bid price.

EC 715~2-31 has drawn reneved attention to the old problem of front-end
loading; i.e., the practice of contractors to unbalance their bids by over-
pricing work to be accomplished early in the job and underpricing work to be
accomplished later. The motive for this is to obtain working capital and
reduce the cost of financing the job. The Corps” objections rest in the
prohibition of advance payments, and the risk of being in a vulnerable posi-
tion in the event termination of the contract becomes necessary.

The Corps has other weapons to combat front-end loading. The Corps can
refuse to award the contract to a bidder whose bid is unbalanced; and the Con-
tracting Officer has always had the authority to limit psrtial payments to
amounts the Contracting Officer believes to represent the value of work per-
formed. So, the test clause really introduces nothing new. But contractors
view it as another threat to the timely receipt of earnings.

Contractors” cash flow situation could be improved if the Corps made rea-
sonable payments for mobilization costs, allowed payment for materials stored
on- and off-site, promptly processed progress payments, promptly finalized
change orders, and made prudent use of retainage. Contractors”’ predisposition
to front-end loading can be diminished by these Corps actions, based on the
realization that things that affect cash flow affect the price of comstruc-
tion.

3. Recopmendation:

a. OCE should develop a master guide specification for the SP defining
progress payments which incorporates the decisions reached pertinent to the
test clause., The master guide specification would also contain guidance on
Contracting Officer discretion and editing instructions for tailoring the mas-
ter guide specification to specific job needs.

b. This recommendation can bYe implemented on Corps authority alomne.
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Paymcv t8 _to Contractors

1. Problem: The cost of Corps comstruction is unnecessaxily increased
because the contractor is not always paid for costs as they are incurred.

2. Discussion: Failure to pay for mobilization, materials stored on— or
off-site (including fuel oil), and for demobilization when these costs are
incurred adversely affects the contractor”s cash flow position. Anticipation
of such disruptions, whether they are announced in the bidding documents or
have been learned from experience, cause contractors to adjust their bids for
Corps work accordingly. Also, allowing payment for material stored off-site,
but then requiring costly storage facilities, negates any cost savings that
may have been realized.

In DAR 7-602,7, Payments to Contractor, and DAR 7-603.37, Payment for
Mobilization and Preparatory Work, the Corps is provided all the options
necessary to make prompt payments for mobilization, materials stored on— or
off-gite, and demobilization, as well as other contractor earnings. The fact
that this is not consistently done indicates that OCE has not successfully
communicated its policies on the subject to the field.

3. Recommendation:

a. OCE should develop master guide specifications for SP clauses
addressing payments to contractors. The master clause would include, but not
be limited to, the subjects of mobilization costs, allowance for materials
stored on—- or off-site, and demobilization costs. Along with the master guide
specification clause(s) would be guidance on policy, procedures, and editing
to assist the districts in preparing contract clauses appropriate for a wide
range of contracts,

b. This recommendation can be implemented on Corps authority alone.
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L‘ 1. Problem: The cost of comstruction is increased because of the requirement
for submittal and checking of contractor payrolls.

2. Discussion: Labor Standards, prepared by the Department of Labor (DOL),
are specified in DAR 7-602.23(a). The requirement for submittals of payrolls
: and compliance certificates and the maintenance of records is described in

t! DAR 7-602.23(a)(iv). The DAR 7-602,23(a) clauses are mandatory for all Corps
P construction, and are placed verbatim in the contract GPs. Although the scope
: of this study is limited to the SP and GR clauses, this particular GP was
cited by so many of those providing imput that it is comsidered necessary to
address it.

“ The requirement has long been recognized by the Corps as unmecessarily

: burdensome and costly to both the contractor and the Corps. At this time, the
Department of Defense (DOD) is seeking relief from DOL. It appears that DOL
will reduce the requirement to a weekly statement of compliance, while DOD is
still trying for a one-time statement of compliance. Final rules are expected
in the near future.

3. Recommendstion:
a. OCE should issue a revised GP list immediately upon receipt of new

rules from DOL and DOD. If necessary, OCE policy guidance on implementing the
new rules should accompany their distribution.

A

b. The Corps authority in this matter is limited to implementing the
5 requirements promulgated by DOL as defined in the DAR,
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l. Problem: Some districts have included in their physical data SP exculpa-
tory language to reduce Government liability for differing site conditionms.

2., Discussion: Two districts (same division) have added language to the
recommended DAR 7-603.25 clause, Physical Data, in an attempt to reduce modif-
ications and claims for variations in subsurface conditions. One district
clause attempts to prevent modification by stating that "minor" variations of
the soil conditions are typical for the region and expected; therefore, such
variation will not be considered "materially" different as defined in GP-4,
Differing Site Conditions. Based on the district”s own complaint, this addi-
tion has done little to solve its problems with claims and modifications for
uncovered rock in its area,

The second district used the same addition to the SP, with the exception
that the word "minor" was not included. This deletion completely changes the
meaning and intent of the clause. Additionally, it appears to be in conflict
with GP-4.

Both of these attempts to augment (or circumvent) the intent of the SP as
well as the GP are ineffective, costly to the Government, and appear to be in
violation of the intent of DAR 7-602.4, Differing Site Conditions.

3. Recommendation:

a. OCE should develop a master guide specification that supplements
DAR 7-603.25 and considers the problems of these districts and others. The
resulting specification should reflect a consistent philosophy in allocating
risk to the contractor throughout the Corps.

c. This recommendation can be implemented on Corps authority alone,

unless the new master guide specification revises the basic philosophy of
DAR 7-603.25.
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l. Problem: Contractors are frequently provided an inadequate number of con-
tract documents, both for bidding and after contract award.

2. Discussjon: In an apparent attempt to help keep operating costs low, many
districts do not print extra contract documents (plans and specifications)
until there are specific requests for additiomal copies. This practice, while
helping to keep costs low, has caused errors and delays in preparing bids and
getting projects started,

The argument that additiomal copies can be made available if needed
unfortunately does not seem to work well, since the delay between the request
and the actual printing has been excessive. In-house printing staffs often
yield to the pressures of change order drawings or new projects needing to go
"on-the-street."” Additionally, the distance between the contractor and the
district is sometimes a factor. As a result, pennies are saved at the expense
of dollars. This practice is false economy and a detriment to providing a
quality project on time.

3. Recommendstion:

a. OCE should prepare an EC supporting the increased availability of
contract documents and discouraging the restricted printing of documents. The
use of reproducibles should be encouraged to aid the contractor when shortages
do occur,

b. OCE should develop a master guide specification for the SP clause,

Contract Drawings, Maps, and Specifications. Along with the master clause
would be guidance and editing instructions for use in deciding the appropriate
number of sets to be provided for a wide range of project sizes and types.

c. These recommendations can be implemented on Corps authority alone.
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3 Performance of Work By Contractor

l. Problem: Requiring the prime contractor to perform a specific percentage
b!-: of the work in all Corps projects is unnecessarily restrictive.

- 2, Discussion: Current guidance (the DAR and ECI 7-603.15) requires that 20
i percent of the work (15 percent for family housing) must be accomplished by
the prime contractor. ECI 7-603.15 allows this clause to be deleted below a
$1 million threshold.yet, without exception, all districts have included the
clause and some have’ raised the percentage to as much as 35 percent. This
blanket inclusion of the clause is excessive and unnecessary.

Many Corps personnel suggest that the original reason for the clause ——
to prevent brokering — is anachronistic in the current comstruction market.
However, the clause is now being misused as a secondary defense to prevent
debarred, suspended, or nomresponsible contractors from doing Corps work —
problems that should be corrected prior to award. Additionally, the clause is
often being modified after award of the contract to relieve the contractor
from this unnecessary requirement. This practice is arbitrary and undermines
the credibility of the requirement.

3. Recommendation:

a. OCE gshould prepare an EC defining policy for the divisions on the use
of the clause and encouraging them to take advantage of the $1 million thres-
hold whenever possible. When the clause is needed, the percentage used should
be limited to the 20 percent requirement (15 percent housing), unless specific
project requirements dictate a higher percentage.

b. OCE should recommend to the DAR committee that the clause be deleted
or modified to suit current construction practices,

¢, The first recommendation (issuing an EC) can be implemented on Corps
authority alone.
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1. Problem: Some districts are unnecessarily including the "Identification
of Employees" clause in Civil Works projects.

2. Discussion: Some districts have "boilerplated” this clause into their
master specifications, resulting in its inclusion in all Corps contracts. The

DAR guidance for inclusion indicates that it should be used "...vhere identi- -
fication is required for security or other reasons." Although the guidance is
vague in defining what other reasons would be valid, it is clear that the
specific project should dictate the need for this clause. It is not clear why
Civil Works projects need this clause except in wnusual circumstances. The
result is unnecessary additional costs to the Government.
3. Recommendation:
a. OCE should prepare a more detailed master specification identifying
specific contractor requirements and limiting unnecessary discretion authority
after bidding of the contract.
=
b. This recommendation can be implemented on Corps authority alome. 4
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1. Problem: Contractors feel that the amount of liquidated damages in some
Corps contracts is excessive and therefore punitive,

2. Discussjon: Contractors have indicated that on recent Civil Works pro-
jects, the amount of liquidated damages have been set so high that it no
longer reflects reasonably anticipated costs to the Government. Additionmally,
these contracts have attempted to assess consequential damages beyond the
liquidated damages specified in the contract.

When stipulated, liquidated damages take the place of any actual damages
suffered and the amount to be recovered is limited to the amount agreed upon.

Corps guidance is specific as to what is considered reasomable to con-
sider. It includes the estimated cost of inspection and superintendence, and
other specific losses such as the cost of substitute facilities, the rental of
buildings, or the continued payment for quarters allowance. It does not
include consequential or other indirect costs that result from delays ip addi-
tion to the specific liquidated damages.

The review of district masters uncovered no evidence of districts
attempting to include consequential damage in addition to liquidated damages.
Apparently, the examples cited by the contractors were limited to onme
district”s attempt to mitigate potential problems on a large Civil Works pro-
jecto

While it is impossible to determine if districts are correctly determin-
ing the appropriate amount of liquidated damages, it is clear that many con-
tractors” perception is that the amounts are unjustified. This perception is
almost as dangerous to the contract relationship as actually specifying an
unjustified amount. When contractors feel that the amount is excessive, they
will either adjust their bid amounts to reflect the additional risk or not
bother to bid the work,

A prime reason for liquidated damages is to reduce potential court costs
in the event of litigation. However, if the contractors are needlessly adding
to their bids, the potential economy is lost.

3. Recommendation:

a. OCE should develop a master specification with guidance for detemmin-
ing the appropriate amount of liquidation damages. This guidance should clar-
ify the reasons for liquidated damages and the legal ramifications of over-
specifying the amount or additional demage.

b. Districts should itemize and list in the SP the liquidated damages on

large contracts to help bidders understand the valid costs to the Government.
This itemization could follow the text of DAR 7-603.39 when it is used.

¢. These recommendations can be implemented on Corps authority alone.
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1. Problem: Corps comstruction contracts express envirommental requirements
in broad tems, often unrelated to the nature of the project.

2. Discussjon: The general nature of the envirommental protection provisions
contained in the contract SPs provides little definition of the GP clauses.
This broad approach can make it difficult for contractors to accurately esti-
mate the cost of implementing envirommental protection. Doubt as to what is
really required invariably raises the cost of doing the work.

It is not nurptxsxng that Corps districts have not yet reached the point
where envirommental requirements can be tailored to the needs of each project.
The fear of underspecifying can be very real when there are 15 separate laws
that must be complied with dealing with envirommental protection, and when
DAR 7-602.34, Protection of Vggetatxon—-§196§2, DAR 7-103.29, _Lssn__zz_nn_

VWater Act $197§2, and ECI 7-671.10, Environmental] Litjgation, constitute the

total source of guidance provided thtough channels.

A review should be made of all the 15 laws related to envirommental pro-
tection. The applicable provxszonl of each law then should be drafted into
the DAR clauses. This would improve the chances that contract specifications
can be prepared with envirommental protection features that are neither more
nor less than the law requires., In turn, the Corps would be relieved of two
fears: (1) the fear of not including all provisions required by law, and (2)
the fear of incurring unnecessary costs by specifying more than the law
requires.

3. Recommepdation:

8. OCE should work with the DAR committee to produce DAR clauses that
promulgate all the envirommental laws pertaining to construction.

b. OCE should develop a master guide specification for the comstruction
contract GR dealing with envirommental protection. The master guide specifi-
cation should be in a format conducive to editing to express a wide range of
project-specific conditions. Guidance for the use of the master should be an
integral part of the document.

c. The Corps cam provide input and recommendations to the Department of
the Army (DA), but the expansion of the DAR clauses recommended in "a" above
is beyond Corps authority. Recommendation "b" can be accomplished on Corps
authority alone.
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5 CONCLUSIONS AND RECOMMENDATIONS

Elsevhere in this report, specific conclusions and recommendations were
made for the particular clauses that had been identified as troublesome.
Those conclusions and recommendations will not be repeated here. Rather, more
comprehensive conclusions and recommendations will be made. They are based on
general patterns found within the collection of comments made by the districts
and contractors.

If the reader is omnly concerned about an individual clause, he or she
should refer to Chapter 4. If, however, the reader is concerned about the
significant, underlying problems running through nearly all of the clauses, he
or she should consult Chapter 3 and this chapter.

Conclusions

As the diagram in Figure 3 shows, there is specific guidance provided the
districts with respect to the GPs and TPs. In the case of TPs, that guidance
is then tailored by the districts to fulfill the needs of each construction
contract. The GPs apply to all comstruction contracts and, by regulation, may
not be altered. But no such clear-cut guidance and distribution of responsi-
bilities and authorities exist for the SPs. The districts are on their own
wvhen it comes to developing SPs and/or Division 1 GRs for a comstruction con-
tract.

The absence of comprehensive, Corps—wide guidance has caused each dis-
trict to develop its own guidance for SP applications. Their SP master
specifications are the means used to expedite contract SP preparation and
avoid the inefficiency of reinventing the wheel for every contract. The dis-
tricts” SP masters and their use instructions reflect the districts” percep-
tion of the pertinent regulations and policy. That perception varies signifi-
cantly from district to district. In some instances, all districts appear to
have reached conclusions that are not entirely consistent with the applicable
regulations and policy. This situation, combined with the tendency to be con-
servative, produces SPs and GRs that are frequently overspecified. The
present process also promotes undesirable inconsistencies among districts.

Overspecifying is a well-intentioned but costly attempt to avoid risk and
assure success. In reality, the expected benefits are seldom realized while
the price must always be paid. It is hard to estimate how much the Corps pays
for the overspecifying that occurs in its SPs and GRs, because the cost is
buried in the bid price. But, regardless of their location in the specifica-
tions, whenever requirements are included that are unnecessary, ask for more
than is needed, or place an unreasonable administrative burdem or unusual risk
on the contractor, the price of performing that construction is also unneces—
sarily increased.

This study has shown that both the Corps and contractors realize over-
specifying is occurring. Thus, the present method of producimg contract
specifications, which is producing significant inconsistencies and overspeci-
fying, must be altered. Failure to take action will deteriorate the Corps”
ability to administer a sizable workload, diminish its credibiilty as the
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Government“s pre—eminent construction agency, and continue to raise the cost
of its work in comparison to its Government counterparts and the private sec-
tor.

Executive Order 12352 of March 17, 1982, deals with "Federal Procurement
Reforms."” (See Appendix C) It states, in part:

"...the heads of executive agencies engaged
in the procurement of products and services
from the private sector shall: .,.reduce
administrative costs and burdens which the
procurement function imposes on the Federal
Government and the private sector...improve
competition by such actions as eliminating
unnecessary Government specifications and
simplifying those that must be retained...
ensure that personnel policies and classifi-
cation standards meet the needs of executive
agencies for a professional procurement work
force...identifying major inconsistencies in
lav and policies relating to procurement
vhich impose unnecessary burdens on the
private sector and Federal procurement offi-
cials...."

The recommendations resulting from this study that follow are directed
toward improving Government efficiency, improving competition for Government
work, and reducing the administrative burden on both the contractor and the
Corps. Actions to implement these recommendations would be appropriate at any
time; however, in view of Executive Order 12352, it would appear that such
actions are imperative.

Recommendations

The numerous district-prepared SP and GR master specifications should be
replaced with one set of OCE-prepared master specifications. The OCE master
should be prepared by qualified specification writers in language, form, and
format conducive to job-specific editing by the districts. As a minimum,
the topics listed in Appendix D should be considered in developing the mas-
ter. Topics that have not been clarified in current specifications are listed
as "nev" in Appendix D. Subsets within the master should be identified for
easy extraction for small jobs, military, civil, or other special needs. The
master format should use a decision-tree editing technique rather than
deletion-type editing wherever possible., Unique clauses for a particular pro-
ject should be prepared by the district and given to OCE for consideration in
the OCE master list. The master specification should be msintained to reflect
the latest regulations and policy. It should be updated annually (more often
if needed to stay current) to reflect feedback from district experiemce.

This recommendation will produce the following benefits:
® Promote consistently high-quality, job-specific SPs and GRs for Corps

construction contracts.
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e Eliminate the inconsistencies in regulation and policy interpretation
and associated problems.

e Allow district resources presently devoted to master specification
maintenance to be used in developing job-specific requirements, comstructabil-
ity reviews, etc.

o Reduce the cost of comstruction by eliminating (1) inappropriate and
unenforceable language, and (2) the unnecessary administrative burden on both
the contractor and Corps.

e Maintain the Corps” image and prestige as a leader in the field of
construction acquisition by applying state—of-the-art specifying techniques.
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APPENDIX A:

REQUEST FOR ASSISTAMCE LETTERS
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DEPARTMENT OF THE ARMY
CONSTRUCTION ENGINEERING RESEARCH LABORATORY, CORPS OF ENGINEERS
P.0. BOX 4005
CHAMPALIGN, ILLINOIS 61820

REPLY TO

ATTENTION OF:
CERL-FS 4 March 1982
Dear (Contractor) :

The U.S. Army Corps of Engineers is studying its construction contract provi-
slons. The purpose of the study 1s to identify requirements that are unneces-
sarily burdensome to the contractor, and to recommend changes that can reduce

this impact on the cost of Corps construction. We would appreciate your as-
sistance on this study.

This phase of the study deals primarily with those requirements set forth in
the Special Provisions and/or Division 1, General Requirements, of the Techni-
cal Provisions. Nevertheless, comments or recommendations you wish to make on
any part of the coantract adminiastration activities will be welcomed.

You are requested to use the Speclal Provisions/General Requirements from an
active or recently completed Corps construction contract as the point of
reference, and to furnish them with your response.

Your assistance 18 requested in providing the following information:

a. Identify the Special Provisions or General Requirements (Technical
Provisions, Division 1) which you consider unnecessarily burdensome or costly.

b. Rank the requirements you identified in (a), using a 1-10 scale with
10 indicative of the highest relative burden or cost.
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¢, List any other bid and/or contract practice, requirement, condition,
or document that, in your experience, causes substantial burden and appears to
contribute little to the quality or timeliness of the construction.

To meet our schedule, your response should be received by 19 Mar 82. Because
our schedule is tight, you are one of only a few contractors being asked for

assistance. Consequently, your input will have significant impact on recom-

mendations produced by the study.

Please return your response to:

USA Corps of Engineers

Construction Engineering Research Laboratory (CERL)
ATTN: Mr. Glenn Colwell/FS

P.0. Box 4005

Champaign, IL 61820

If you have any questions, please contact Glenn Colwell at (217) 352-6511,
Ext. 5l4.

Sincerely,

LOUIS J. CIRCEO
Colonel, Corps of Engineers
Commander and Director
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DEPARTMENT OF THE ARMY
CONSTRUCTION ENGINEERING RESEARCH LABORATORY, CORPS OF ENGINEERS
P.0. BOX 4005
CHAMPAIGN, ILLINOIS 61820

REPLY TO
ATTENTION OF:

CERL-FS 27 Jan 82

SUBJECT: Request for Assistance - Contract Provisions Study

SEE DISTRIBUTION

1. The Corps 1is frequently criticized by the contracting industry for includ-
ing in its contract provisions many requirements which are perceived to add a
tremendous and unnecessary administrative burden to the contractor, add ma-
terially to the cost of our projects, lengthen the construction process, and
provide no useful purpose. OCE has tasked the Comnstruction Engineering
Research Laboratory (CERL) to study commonly used construction contract Spe-
cial Provisions (SP) and General Requirements (Division 1) and to review the
procedures used by the Districts in preparing SP and Division 1 requirements.
At this time, the General Provisions and Technical Provisions are not a part
of this study, except as they interface with the SPs and the Division 1 re-
quirements.

2. In support of this effort, you are requested to provide and/or cause your
Districts, as appropriate, to provide CERL the following:

a. A set of the Special Provisions and General Requirements (Division 1)
used repetitively in your coanstruction contracts. (Provide separate sets for
civil works and military construction 1f they are different).

b. Provide a description of the procedures you employ for initially de-
ciding what Special Provisions and/or General Requirements are to be placed in
a contract, the degree to which they are edited to be job specific, the guid-
ance ugsed (do you have a "master” 1list?), and the review process. (This in-
formation 1s requested on a case by case basis if different for different
SPs).

c. Identify any of the requirements provided in (a) which you feel are of

questionable benefit. Also, identify any that you belleve coatractors con-
sidered an unnecessary burden.
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CERL-FS
SUBJECT: Request for Assistance - Contract Provisions Study

d. Any other information, ideas, or recommendations toward reducing the
administrative burden on Corps contractors, without reducing the quality or
timeliness of coastruction.

3. We assure you that in no instance will information furnished be used in a
way critical of any contributor. All information received will be consolidat-
ed by CERL and the Division and/or District source will not be identified in
the report.

4. To maintain the schedule established for the study, your response should
reach CERL on or before 19 Feb 82. Address responses to:

USA Construction Engineering Research Laboratory (CERL)
ATTIN: Mr. Glenn Colwell/FS

P.0. Box 4005

Champaign, IL 61820

5. Questions concerning this request or the study should be directed to
Mr. Glenn Colwell, CERL-FS, FTS: 958-7313 or COMM: (217) 352-6511, Ext. 313.

LOUIS J. CIRCEO
Colonel, Corps of Engineers
Commander and Director

DISTRIBUTION:
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DEPARTMENT OF THE ARMY
CONSTRUCTION ENGINEERING RESEARCH LABORATORY, CORPS OF ENGINEERS
P.0. BOX 4005
CHAMPAIGN, ILLINOIS 61820

REPLY TO
ATTENTION OF:

CERL~FS 4 Mar 82

Mr. Hubert Beatty, Executive Vice President
The Assoclated General Contractors of America
1967 E. Street NW

Washington, DC 20006

Dear Mr. Beatty:

The U.S. Army Corps of Engineers 1s studying its construction contract provi-
sions. The purpose of the study is to identify requirements that are unneces-
sarily burdensome to the contractor, and to recommend changes that can reduce

this impact on the cost of Corps construction. We would appreciate your as-
sistance on this study.

This phase of the study deals primarily with those requirements set forth in
the Special Provisions and/or Division 1, General Requirements, of the Techni-
cal Provisions. Nevertheless, comments or recommendations you wish to make on
any part of the contract administration activities will be welcomed.

Your assistance is requested in providing the following information:

a. Identify the Special Provisions or General Requirements (Technical
Provisions, Division 1) used repetitively in Corps comstruction contracts
which you consider unnecessarily burdensome or costly.

b. Rank the requirements you identified in (a), using a 1-10 scale with
10 indicative of the highest relative burden or cost.

c. List any other bid and/or contract practice, requirement, condition,
or document that, in your experience, causes substantial burden and appears to
contribute litile to the quality or timeliness of the comstruction.

To meet our schedule, your response should be received by 19 Mar 82. Because
our schedule i{s tight, only you and a few contractors (Incl 1), are being

asked for assistance. Consequently, your input will have significant impact
on recommendations produced by the study.
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CERL~-FS
Mr. Beatty

Please return your response to:

USA Corps of Engineers

Construction Engineering Research Laboratory (CERL)
ATITN: Mr. Glenn Colwell/FS

P.0. Box 4005

Champaign, IL 61820

If you have any questions, please contact Glemn Colwell at (217) 352-6511,

Ext. 514.
Sincerely,
1 Incl LOUIS J. CIRCEQ
As stated Colonel, Corps of Engineers

Commander and Director
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TOPIC 1: CONTRACTOR QUALITY CONTROL

REFERENCES: DAR 7-602.10a, ER 1180-1-6

COMPLAINTS :

Corps District/Division Comments

l. "Too much emphasis is placed on this. Eliminate all reference to QC,
QA and the like in the Special Provisions and/or Technical Provisions and
retain the GP Clause Contractor Inspection System."

2., "The requirement of Contractor Quality Control is questionable, par-
ticularly on smaller projects, since good construction really depends on ade-
quate comstruction inspection."

3. "Contractors resist providing detailed reports to the Corps describ-
ing construction defects. Recommend modifying quality comtrol requirements of
Special Provisions and increase quality assurance persomnel on projects. This
one item probably causes more problems on a project than any other items. It
is impractical to expect an employee of the contractor to report or list defi-
ciencies. Any failure of the CQC to list deficiencies creates temsion between
contractor and Corps personnel and results in an additional administrative
burden on Area, District, and Division personnel.”

4, "Our District currently requires that for contracts exceeding
$1,500,000, the contractor shall furnish a full-time quality control represen-
tative for the life of the project. This person is not to serve in a dual
capacity as job superintendent or similar supervisory position. This, of
course, is an extra cost item which significantly impacts the total project
cost. District experience indicates that this limit could be raised to at
least $2,500,000 and not compromise the integrity of quality comtrol. An
investigation into this matter is now underway within the District."

5. "Several contractor organizations have commented on the additiomal
construction costs attributable to the duplication of quality control by the
Corps. They contend that many of the reports required by the Corps are dupli-
cations and require added paperwork om both the part of the Corps and contrac-
tor. As one means of reducing the cost, the Corps is being urged to emphasize
the fact that the laboratory facilities should be shared by the Corps and the
contractor."

6. "Daily reports are required. It is recommended for small projects
($200,000 and less), only weekly reports be submitted to the Government.
Additional relief for contractors can also be considered by the elimination of
Contractor’s Quality Control Plan for lump sum contracts noted above. Con-
tract plans and specification already cover all contract requirements and the
level of quality required for comstruction. Contractors are also reluctant to
report their own deficiencies in their reports. Papervork required for small
contracts is of questionable benefit. It is further suggested that on a trial
basis some contracts be considered under this suggestion to see if the Con-
tractor concurs that administrative burden has been reduced, without sacrific-
ing contract requirements and quality."
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7. "It is our opinion that Quality Comntrol Provisions should be con-
densed into a form whereby the Corps of Engineers can still obtain a quality
product without imposing voluminous and cumbersome administrative requirements
on the contractor, especially the small business contractor that does not have
an adequate administrative staff."

8. "In genmeral, the Special Provisions for Quality Control normally go
into too much detail specifying the number, type, and qualifications of per-
sonnel that are to be designated for the Contractor Quality Control staff. We
believe that emphasis must be placed on Contractor Quality Control to insure
that the Corps of Engineers will obtain a finished product in strict compli-
ance with contract provisions but the CE should not burdem the contractor with
specific quality control staff requirements and what their qualifications
should be. Information such as the control of on-site construction in three
inspection phases for all definable features of work and the daily quality
control inspection reporting should remain."

Contractor Comments

1. "In the long run this has been helpful to us; doing it right the
first time produces lower costs. The difficulty is in specifying a number of
warm bodies of the required pedigree. Tell us what you want done and let us
get about our work! But you tell us what you want done, then how to staff it,
then how to report it, and finally we alone are deficient if all this does not
produce the ideal."

2, "There is no question that the Government is not getting its money
worth with the Quality Control Program. They could take the same dollar that
they are spending through the contractor and put back into their own inspec-
tion system and get twice as much out of it. We feel if the successful con-
tractor is a good contractor he is going to give a good job without quality
control as it is known today, and on the other hand, if you get a bad comtrac-
tor, chances are his quality control system will be no better. Quality com-
trol can cost in excess of $100,000 per year per job depending upom the job
and in many cases does.

"A few explanations of other quality control problem areas:

"a. If structural steel drawings are required to be contractor-
certified, he has to send same to an engineer who has to start from scratch to
obtain the design loads, where the engineer who did the design already has
these calculations,

"b. There has been many times where an item has been contractor-
certified or approved and has been installed into the project, only to find
out that our interpretations of the item are not the same as the Government’s
and (the item) ends up being removed.

“c. We feel that no submittal should be contractor-approved, since
the Government along with the architect know what they are looking for and
should be able to approve same faster and there is a lot less of a chance that
a problem will arise at a later date."
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3. “This is some duplication of cost since the Government continues to
perform the same level of quality control it did prior to this program. It is
suggested that Contractor Quality Control be removed as a contract require-
ment."

4. "In all cases this is a duplication of personnel and equipment.
Basically, it requires the contractor to provide personnel to inspect his own
personnel, It places the particular employee in the position of being paid by
the contractor, but with the contractor having no control over the employee’s
performance. All equipment furnished to the Government is duplicated in
contractor“s own effort."

5. "The concept of contractor quality comtrol is very good. The cost of
a separate quality control individual to be employed by the contractor at the
project site 100 percent of the time is approximately $30,000 per year,
including salary, payroll overhead, etc. This is partially unnecessary. If
the designated quality control person was required to be on the job 100 per-
cent of the time through 50 percent completion of the work, he would have done
90 percent of what he is capable of doing in reality. After that point on the
job, the General Building Contractor quality control man is monitoring mostly
specialty trades work. He has little or no knowledge of electrical, mechani-
cal, and other specialty trade systems. The general superintendent could
assume responsibility for the last half of most building projects."

6. "This special provision requires that the contractor must establish a
Quality Control staff and organization for the inspection of the comstruction
work on the project. The Corps lists the many requirements for the individu-
als which the contractor is required to employ as part of their Quality Con-
trol staff, and also lists the reports which were required to be forwarded to
the Corps. The minimum qualifications of contractor Quality Control personnel
are far in excess of what is actually required which results in a waste of
taxpayers” money.

"So much extraneous paperwork is generated from this requirement, in many
cases, that any jobsite manpower savings realized by the Government are, in
many cases, offset by the additional staffing required by the contractor and
the Government to process this excessive amount of paperwork. The require-
ments of this paragraph should be streamlined to eliminate undue and excessive
papervork along with the duplication of various responsibilities now befalling
both the contractor and the Corps."

DISCUSSION:

1. Source. The primary source of the regulatory authority for Comtrac-
tor Quality Control is DAR 7-602.10(a), Contractor Inspection System (1964

November). It states:

"The Contractor shall (i) maintain an ade~
quate inspection system and perform such
inspections as will assure that the work per-
formed under the contract conforms to con—
tract requirements, and (ii) maintain and
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make available to the Government adequate
records of such inspections.”

This clause is a mandatory DAR clause which means the districts must use
it verbatim. However, the clause is 8o general that actual implementation in
the field resulted in confusion and a wide variance in application. OCE has
promulgated guidance to the field in the form of ER 1180-1-6. Besides
prescribing detailed guidance about the Corps” Contractor Quality Control pro-
gram, ER 1180-1-6 also contains a sample or "proposed" SP covering quality
control for divisions and districts to use in construction contracts. It is a
five-page clause covering the following subjects: coordination meeting, qual-
ity control plan, quality control organization, submittals, control tests,
defective work, completion, and documentation.

One immediate question is whether the proposed SP must be used verbatim.
It appears it does not, as ER 1180-1-6 indicates its purpose is to provide
"general policy and guidance." Also, the regulation repeatedly mentions the
task of taking into account the particular requirements of a contract, thus
indicating authority for local fine-tuning. However, the regulation also says
that the Contracting Officer "must" consider the guidance given the factors
listed in the "proposed" SP. This language, combined with the specificity of
the proposed SP, could discourage a Contracting Officexr from substantive
fine-tuning. Also, ER 1180-1-6 applies to all comstruction projects of more
than $10,000, which includes practically all projects.

2. Freguency of complaint. Many districts complained of the quality
control program. Every complaint was directed not at the DAR clause, but at

the SP that implements the clause, The district complaints tend to fall into
one of two categories. Complainants 2, 4, 5, 6, and 7 refer at least partly
to the lack of sizing the clause to the project. More specifically, the full
arsenal of protective devices, reporting requirements, etc. apply to all pro-
jects, from $10,000 to $10 million. For smaller projects, many districts
recommend an abridged or condensed program. Complainants 2, 3, and 6 seem to
say that it is unrealistic or impractical to have the contractor police him~
self. They seem to favor more vigorous inspection by the Corps. One district
complainant wants to return to the days when the 39-word DAR clause was the
only guidance for quality control.

Contractor complaints are similar to those of the districts, except that
the contractors believed quality control can be performed better with less
Corps intervention, and that quality sssurance, not quality control, needs
more emphasis.

3. Uniformity of individugl district clauses. Almost every district
used the "proposed" SP in ER 1180-1-6 verbatim, except for the fill-in-the-

blank portions. This has concerned some OCE personnel who feel districts are
not using the "latitude given by the ER 1180-1-6 to modify or add to the
specific requirements so that they are tailored precisely to the quality com—
trol requirements of each project." In reviewing the district master list of
8Ps, however, very little evidence was found of liberal editing directions to
the "proposed" SP.
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CONCLUSIONS:

This is one of the most controversial and possibly most misunderstood
clauses in Corps contracts. Neither the districts nor the contractor feel
comfortable with its provisions. Both question whether, as presently imple-
mented, its benefits justify its cost. Under present guidance, it is doubtful
that the districts will perform significant job-tailoring of the clauses used
to implement the requirement. Consequently, action at OCE level in the form
of definitive but flexible guidance is necessary. It is not within the scope
of this study to make judgments on the validity of the Contractor Quality Con-
trol concept.
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TOPIC 2: ACCIDENT PREVENTION (SAFETY)
REFERENCES: DAR 7-602.42, EM 385-1-1, EM 385-1-5

COMPLAINTS :

Corpe District/Division Comments

1. "Requirements that may have questionable bemefit: job hazard
analysis; Corps representative attending a safety meeting with the contractor
and subcontractor; requiring minutes of safety meetings to be transmitted to
the Corps; submission of OSHA log to Corps; requirement for contractor to pro-
vide a safety sign, particularly on contracts under $500,000 or less tham 6
months duration. A combination project and safety sign might suffice. Minim-
ize the administrative burden on the contractor with respect to developing and
managing his safety program and place more emphasis on contractor”s actual
field operations and safety record."

2. "GP-52 Accident Prevention., A plan is required to be submitted by
contractor. It is recommended that it be deleted and a letter be substituted
indicating compliance with EM 385-1-1 safety and health requirements and OSHA.
This letter to be signed by an officer of the corporation."

3. "The general safety requirements specifies that a licensed engineer
design all safety guard rails in elevated work areas. This has been an extra
cost item for the most part. Granted, some extremely high areas may require
this degree of assurance, but most of our situations occur in areas where
standard rails can be used. The ultimate approval rests with the Corps Safety
Office regardless of who designs the railing."

4., "Require compliance with OHSA standards only. Combine project and
safety sign. Eliminate requirement for submittal of a plan for monitoring
asbestos~contaminated breathing atmospheres,"

Contractor Comment

"It should be noted that EM 385-1-1, July 1, 1977 edition, by reference
vas made a part of the specifications. That edition of the EM has been super-
seded by the April 1, 1981 edition; however, this SP contains eight (8) pages
of requirements, some of which are duplications of the EM requirements and
some of which are not applicable to the type of work under the comtract (e.g.,
subparagraph h(2)). In other words, these SP requirements were not tailored
to fit the safety needs of the contract work and merely served to clutter the
specifications with unnecessary verbiage.

"These SP safety provisions are typical of those in curremt specifica-
tions issued by the district and the other districts in division even though
the EM 385~1-1 of April 1, 1981 is by reference made a part of all contract
specifications.

"The safety and health standards and requirements as contained in EM
385-1-1 are adequate to cover contract work hazards, and according to the

manual, supplementation is not authorized within the Corps except as publighed
by HQDA (DAEN). The provisions as contained in this SP appear to be a
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supplementation of the manual. Whether such has been authorized by OCE is not
known; however, they are objectional and burdensome because among other rea-
sons, they are not consistent with requirements of districts in other adjacent
divisions wherein we perform work. The inclusion of these SP requirements
results in additional time and costs to the contractor to move personnel and
equipment from other Corps divisions into districts in this division. For
example, these SP requirements require physical exams for all operators on the
job site. In this regard, the manual requires only that all operators of
hoisting equipment used for hoisting personnel shall have an annual physical
exam by a licensed physician. Obviously, this particular SP requirement
imposes a greater burden in both time and expense. This is true when there is
a large turnover of operators, particularly under conditions with short work
seasons and on jobs which are heavy-equipment intensive. These SP require-
ments also require additional and special protective devices on equipment not
required by the manual. This results in an additional burden to the contrac-
tor when moving heavy equipment into the division area involving additional
costs and time required for mobilization.

"It is our position that significant savings could be realized by the
Government as well as the contractor by eliminating these SP requirements, and
we recommend such action be taken."

"The Corps Safety Manual, EM 385-1-1, by reference is made a part of the
specifications. Some Corps districts, however, are issuing safety require-~
ments far in excess of those in EM 385-1-1, AGC believes that it would be to
the Government”s advantage not to specify requirements beyond EM 385-1-1."

DISCUSSION:

l. Source. The primary source of regulatory authority for Accident
Prevention is DAR 7-602.42. 1t states:

"7-602.42 Accident Prevention.

(a) Normally the following clause concerning safety controls,
records, reports and corrective action to be taken shall be
inserted.

Accident Prevention (1981 Aug)

(a) 1In order to provide safety controls
for protection to the life and health of
employees and other persomns; for prevention
of damage to property, materials, supplies,
and equipment; and for avoidance of work
interruptions in the performance of this con-
tract, the Contractor shall comply with all
pertinent provisions of Corps of Engineers
Manual, EM 385-1-1, dated 1 April 1981, enti-
tled “Safety and Health Requirements," and
will also take or cause to be taken such
additional measures as the Contracting
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Officer may determine to be reasonably neces-
sary for the purpose.

(b) The Contractor will maintain an

": accurate record of, and will report to the

Contracting Officer in the manner and on the
| forms prescribed by the Contracting Officer,
[ exposure data and all accidents resulting in
death, traumatic injury, occupational
disease, and damage to property, materials,
supplies, and equipment incident to work per-
formed under this contract.

XS
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(c) The Contracting Officer will notify
the Contractor of any noncompliance with the
: foregoing provisions and the action to be
F. taken. The Contractor shall, after receipt
of such notice, immediately take corrective
action. Such notice, when delivered to the
Contractor or his representative at the site
r of the work, shall be deemed sufficient for
o the purpose. If the Contractor fails or
refuses to comply promptly, the Contracting
Officer may issue an order stopping all or
part of the work until satisfactory correc-
tive action has been taken. No part of the
time lost due to any such stop orders shall
be made the subject of claim for extension of
time or for excess costs or damages by the
Contractor.,

nad

(d) Compliance with the provisions of
this clause by subcontractors will be the
responsibility of the Contractor.

(End of clause)

(b) In contracts involving work of lomg duration or of hazar-
dous character, the following paragraph (e) will be added to the
- above clause:

(e) Prior to commencement of the work the Contractor will:

(1) submit in writing his proposals for effectuating this
provision for accident prevention;

(2) meet in conference with representatives of the Con-
tracting Officer to discuss and develop mutual understandings rela-
tive to administration of the overall safety program."
This clause is a mandatory DAR clause, which means the districts must use
. it verbatim. The interesting feature of this clause is that it begins by say-
o ing "normally the following clause...shall be inserted," indicating there are
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instances wherein this "mandatory" clause does not have to be used. There is,
however, no discussion or criteria as to when to use it or not.

In contracts of "long duration” or of "hazardous character," the Contrac-
tor will submit an accident prevention proposal prior to commencement of work.

2. Frequency of complaint. Most districts expressed the opinion that, in
general, all the safety regulations found in EM 385-1-1 and other sources
should not apply equally to all projects. Rather, size, complexity, and the
hazardous nature of the work should be considered in deciding the degree of
regulation, with small, nonhazardous jobs being subject only to an abridged or
short-form set of safety requirements.

Only some districts complained about GP-52, Of those that did, they
applied the "accident prevention" plan to all projects, not just those "of
long duration or of hazardous character,"

One district complained about guard rails.

More than one district complained about the requirement to have a safety
sign separate from a project sign. Only one district suggested the elimina-
tion of EM 385-1-1 in favor of OHSA standards.

3. Uniformity of individual district clauses. Some districts merely refer-
enced EM 385-1-1, while others had as much as 20 pages of selected, or edited,

requirements of EM 385-1-1, thus reflecting the lack of direction in DAR 7-
602.42.

The districts who complained about the over—inclusiveness of the accident
prevention proposal requirement did not limit the requirement to only large
contracts, but rather required it of all projects. This policy appears con-
sistent with EM 385-1-5, which requires accident prevention proposals for all
projects. Other districts have set a threshold (usually $100,000) below which
accident prevention proposals are not required. This appears consistent with
DAR 7-602.42, which requires an accident prevention proposal only with pro-
jects of "long duratiom or of hazardous character."

Only one district requires a licensed engineer to design guard rails.
The wording of that district”s master specification reveals the requirement
for a "licensed engineer" is "in additiom to the requirements of EM 385-1-1";
thus it was an additional requirement added by the district alone and not any
higher authority.

Many districts require a separate safety sign. It should be noted, how-

ever, that no reference to a stand—-alone safety sign could be found in the
DAR, OHSA regulations, EM 385-1-1, or EM 385-1-5.

CONCLUSIONS:

From district Complaints 1 and 2 and contractor Complaint 1, it appears
there is a conflict in the DAR clause, Judging from the inconsistency among
districts, this conflict has ..eated considerable confusion. For example, the
EM manual specifies that an accident plan will be submitted, yet the DAR
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clause leaves this as an option., District masters reflect this inconsistency.
Certainly the use of reference standards play an important part in modern
specifications, but care must be taken not to create these types of conflicts
and redundancies. As stated in the Construction Specification Institute’s
Manual of Practice, there has been a failure to prevent ",...statements that
are redundant and create conflicts, They may lead to confusion and misin-
terpretation..." It appears that it is just what has happened at both at the
OCE and district levels. .

The one district that complained of having a licensed engineer design
guard rails imposed that limitation, unnecessarily, on itself.

It appears there is no requirement to have a safety sign separate from a
project sign.
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TOPIC 3: CONTRACTOR-PREPARED NETWORK ANALYSIS SYSTEM
REFERENCES: DAR 7-604.7, ER 1-1-11, and ER 415-1-303
COMPLAINTS :

Corps District/Division Comments

1. "...(unnecessary) requirement for providing elaborate progress
schedules and updating of same... tailor progress reporting systems to size
and complexity of project.”

2. "The GP clause provides all that is needed for scheduling progress.
We should not require more unless we need more. The GP clause permits the
contractor to use NAS if he so desires. NAS is a good tool, but a tool you
can’t use or won't use is worthless, Let the contractor choose the tool he
can use and furnish us a tool we must have."

Contractor Comments

1. "C.P,M, While we feel that the general approach of the C.P.M. is
good and very helpful, we feel that some minor revisions would offer the con-
tractor some great savings.

With the present C.P.M. set—up there are a lot of various sorts required
which are never used on most of the smaller projects. Due to construction
cost being so high you can reach $5 million on a project very easily and still
not have a very complicated job. With that in mind you could uge a time
scaled pert chart with 100 to 200 activities, and a simple I.J. run and be
just as effective in both a timely completion and proper scheduling of the
project. We have used this on many projects not requiring C.P.M., with as
many a8 400 activities, giving us the benefit of the C.P.M. without the cost.
In fact, there are no jobs on the attached list where this system would have
been just as effective and in many cases it would have been more effective.

"With the widespread use of the microcomputer by many of the small busi-
nessmen today, with this approach if he would so choose a contractor could
even set up to completely do all the scheduling in-house offering the follow-
ing advantages.

"a. A 200 to 400 activity requirement running 18 months will cost some-
where between $3,000.00 and $4,000,00 for a set up. This could be completely
eliminated.

"b. Updates cost between $150.00 and $250.00 per month, this could also
be completely eliminated,

"c. At present it takes approximately 10 days to get the C.P.M. back
once they are called in for an update, often missing the Government cut-off
dates, and therefore holding up payment. Run in-house, the contractor would
have total control, again eliminating late payments.

"d. By doing his chart the contractor is more aware of the schedule,
both at the outset and during construction, therefore giving him better job
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1.‘
control. Often where C.P.M. is done outside, the contractor doesn’t play a
! large enough part in the scheduling and is therefore never used.
i "e. Even if the contractor chooses to send out the scheduling under the .
" condensed version, he would still see a good savings both in the set-up and

monthly updates.

"f. The savings on one project such as noted in (a) (approximately
$7,000.00 to $8,500.00) would be more than enough to set up a microcomputer
system."

2. "“Network Analysis System. It is unfortunate that a very good tool

. for comstruction control has become a method of legal documentation. Neither
f the Government nor the contractor can let the schedule perform its true func-
tion. I offer no solution. The normal 10 tc 15 day period after award for a
60-day schedule and the 40-day period after award for the complete schedule do
Al not allow enough time for meaningful input by all parties engaged in the con-
) struction, particularly on a complex project. The usual requirement of making
approved logic and activity duration revisions for changes can delay resolu-
tion of changes with its attendant cost to the contractor and his subcontrac-
tors of financing the costs of changes until agreement."

i
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N 3. "Wwhile the use of a network analysis system on projects of sufficient
: complexity may be beneficial to both the contractor and the Government,

blanket use of it on projects of varying complexity ie unnecessary and

uneconomical. The criteria for making a determination on utilizing such net-
- work analysis systems for various projects should not follow an objective set
- of guidelines, but instead should entail a subjective study of the real com- <
P‘ plexity of each individual project. -4

"In many contracts, schedule requirements have become so detailed that

s contractors only furnish whatever paperwork is required by the Corps. Most of
F that submitted is of little use to the contractor, and we question the value

~ of it to the Corps. Further, payment estimates that are tied to network

E! analysis are very difficult to accomplish and usually result in delayed pay-

cad

ment to the contractor."

DISCUSSION

l. Source. The primary source of regulatory authority for Contractor .
Prepared Network Analysis System is DAR 7-604.7. DAR 7-604.7 is a long ‘
clause. The relevant part states:

"7-604.7 Contractor-Prepared Network
t, Analysis System,

"(a) A clause substantially as set
forth in (c) below is authorized for use in
accordance with instructions in (b) below.
Since the clause is broad in scope, modifica-

t{ tions thereto will be necessary to accommo-
- date individual project requirements...
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"(c) Contractor~Prepared Network
Analysis System,

CONTRACTOR-PREPARED NETWORK ANALYSIS
SYSTEM (1968 APR)

"The progress chart to be prepared by
the Contractor pursuant to the General Provi-
sions entitled "Progress Charts and Require-
ments for Overtime Work" shall consist of a
netvork analysis system as described below.
In preparing this system the scheduling of
construction is the responsibility of the
Contractor. The requirement for the system
is included to assure adequate planning and
execution of the work gnd to assist the Con-
tracting Officer in appraising the reason-
ableness of the proposed schedule and
evaluating progress of the work.

"(a) An example of one of the numerous
acceptable types of network analysis systems
is shown in Appendix I of Corps of Engineers
Regulation ER 1-1-11 entitled "Network
Analysis System," single copies of which are
available to bona fide bidders on request.
Other systems which are designed to serve the
same purpose and employ the same basic prin-
ciples as are illustrated in Appendix I will
be accepted subject to the approval of the
Contracting Officer..."

DAR 7-604.7 is an optional clause which does not have to be used verba-
tim. On the contrary, it could be said to mandate local editing.

ER 1-1-11, sets forth the Corps” policy on "the use of any of the various
network management systems...and establishes procedures for use of a system
compatible with these methods." 1In its Appendix A, it sets forth a recom-—
mended system —— a system the DAR specifically approves. Perhaps most impor-
tant, ER 1-1-11 states that:

"...the special provision of the specifica-
tions must be carefully edited for the
specific job., This editing is not omnly per-
missable but is mandatory as stated in DAR -
604.7(a)...The DAR clause is broad in scope
allowing requirement of many special features
which can be useful on some projects but not
on others.... The Network Analysis System
Guide includes specific recommendations for
editing the DAR clause for the specifications
for most construction contracts."
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A review of the districts” master lists, however, reveal no instructions
for editing DAR 7-604.7.

ER 415-1-303, published in 1977, provided additional Corps policy and
recommended procedures for scheduling and controlling construction progress on
construction contracts, The document attempted to clarify OCE guidance in
using network analysis and to reduce the tendency to overspecify NAS. Addi-
tionally, it provided a minimum guide specification for NAS.

2, Frequency of complaint. Two districts complained. One complaint
seemed to indicate the GP (DAR 7-604,7) is all that is needed — mnothing more.
The other complaint indicated that the network requirements should be harmoni-
ous with the size and complexity of the project. Contractors generally con-
curred that the network requirements are often too large and burdensome for
smaller projects.

3. Uniformity of individual district clauses. All districts uniformly
adopted the DAR 7-604.7 language with little change. Also, all districts

failed to provide any significant editing imstructions in their master list of
provisions. Thus, unless the actual editor of the clause(s) at the district
level is familiar with ER 1-1-11 and ER 415-1-303, significant editing prob-
ably is not done. In an actual contract one district submitted, however,
there was evidence of editing.

CONCLUSIONS:

In general, districts are not tailoring the NAS scheduling requirements
to the needs of the contract. The prevaling tendency is to specify more than
is needed or can be successfully used by either the Corps or the contractor.
Consequently, the effort required to manage the NAS begins to exceed available
resources, 80 it degenerates to only a means of accomplishing progress pay-
ments., The NASs do not have to be big to fulfill a valuable management need.
Neither the DAR nor ER l-1-11 require large, unwieldy networks for any size
project. However, the NAS-specifying habits of many districts indicate they
have a different perception of the guidance contained in those documents.
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TOPIC 4: SUBMITTALS AND CONTROL

REFERENCES: DAR 7-602.54, ER 415-1-10
COMPLAINTS :

Corps District/Division Comments

1. "Shop drawings should be required only for those items which must
have Government approval, i.e., extensions of design, deviations, or equipment
whose compatibility with the entire system must be checked. These shop draw-
ings should receive timely Government review and approval. In addition,
industry should come up with and maintain standards for many construction
materials and equipment similar to those that exist now for lumber products.
The Govermment would then specify by standard (i.e., class, grade, or the
like), and shop drawings would be unnecessary.”

2. "Requirements considered by contractors to be an unnecessary burdem:
- Requirement to provide a submittal control form.
- Requirement to maintain record drawings and submission of same.

- Requirement to submit shop drawings for items other than extension
of design.

- Submission of reports, including OSHA logs, and minutes of meetings
pertaining to safety and submission of a formal safety program."

3., "(The Districts recommend that we:)

- Reduce the requirement for submission of data dealing with
contractor”s procurement activity, but still require copies of purchase orders
for critical materials and equipment.

- Continue to require contractor maintenance of as-built documents
except for those changes initiated by Government change orders.

- Continue to require contractor submission of shop drawings, etc.
for all materials and equipment as Government review frequently identifies
noncompliance and such early identification can serve to avoid additional cost
to the contractor.

- Continue to require submission of envirommental protection plan."

4, "(District considers) comtractor submittal of color boards for Air
Force project (unnecessary); submittal and approval of color boards is a
time-consuming and costly process. Generally it appears the color board
should be retained for major projects only. District experience indicates
that for smaller projects an elaborate color board submittal is not required
and in some cases no color boards are needed at all. We feel that for a prop-
erly designed project, the color schedule contained in the plans and the
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requirement for sample submittals are sufficient to insure proper control of
the finished materials. A more selective use of the color board requirement
appears to be in the best interest of the Government."

5. "We believe that the contracting industry feels that the contractor’s
submittal paragraph contains excessive paperwork requirements. There have
been various contractor-suggested methods of reducing paperwork such as elim-
inating submittal of monthly updating of the Shop Drawing Register and the
Construction Schedule and Progress Chart. They suggest submittal of initial
schedule and quarterly or semi-annual schedule revisions. The contractors
insist that there are projects less than $100,000 where the paperwork require-
ments are the same as the large multimillion dollar projects. Most of the
time ﬁhe project is completed in a shorter time than the paperwork can be
done.

Contractor Comments

1. "Submittal of shop drawings. The requirement for a specific size
drawing cannot be enforced and should be deleted. Additiomally, should a
specific size be required, specify standard-size paper rather thamn odd sizes
that cannot be purchased.”

2. "The Special Provision is set up properly, but the sheer volume of
submittals required borders on the ridiculous. The number of copies is not
the issue; it is the volume of submittals required. The major submittals are
understandable. But data sheets and samples for every item such as caulking,
masonry ties, expansion joints, curing . ompounds, etc, is totally unnecessary.
After all, the material is clearly specified. The contractor has an onsite
quality-control man 100 percent of the time and the Corps has fulltime inspec-
tors to insure the contractor is performing properly.

"The submittals required could be cut in half with no effect on quality
of construction and a decrease in direct job cost overhead."

3. "This paragraph requires the contractor to submit many sets of shop
dravings for approval along with several additional sets furnished to the
Corps at the completion of the project. This paragraph also requires that
each shop drawing be stamped by the prime contractor indicating that his Qual-
ity Control staff has reviewed the drawings and finds that the data submitted
meets the contract requirements.

"Most of the shop drawings submitted to the Government are used for
record-keeping purposes and many are eventually discarded. Much paperwork and
labor are wasted due to this requirement by the Corps. AGC believes that
these wasteful requirements should be significantly reduced if not elim-
inated. "
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DISCUSSION:

l. The primary source of regulatory authority for Submittals and Control

is DAR 7-602.54. 1Tt states:

"l. The temm “shop drawings” includes
drawings, diagrams, layouts, schematics,
descriptive literature, illustrations,
schedules, performance and test data, and
similar materials furnished by the Contractor
to explain in detail specific portions of the
vork required by the contract.

"Upon the completion of the work under
this contracct, the Contrator shall furnish
three complete sets of prints of all shop
drawings as finally approved. These drawings
shall show changes and revisions made up to

the time the equipment is completed and
accepted.

"Upon the completion of the work under
this contract, the Contractor shall furnish a
complete set of reproducibles of all shop
drawings as finally approved. These drawings
shall show all changes and revisions made up
to the time the equipment is completed and
accepted,

"2, 1If this contract requires shop
dravings, the Contractor shall coordinate all
such drawings, and review them for accuracy,
completeness, and compliance with contract
requirements and shall indicate this approval
thereon as evidence of such coordination and
review. Shop drawings submitted to the Con-
tracting Officer without evidence of the
Contractor s approval may be returned for
resubmission. The Contracting Officer will
indicate his approval or disapproval of the
shop drawings and if not approved as submit-
ted shall indicate his reasons therefore.

Any work dome prior to such approval shall be
at the Contractor”s risk. Approval by the
Contracting Officer shall not relieve the
Contractor from responsibility for any errors
or omissions inm such drawings, nor from
responsibility for complying with the
requirements of this contract, except with
respect to variations described and approved
in accordance with 3 below.

"3. If shop drawings show variations
from the contract requirements, the
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Contractor shall describe such variations in
writing, separate from the drawings, at the
time of submission. If the Contracting Off-
icer approves any such variation(s), he shall
issue an appropriate contract modification,
except that, if the variation is minor and
does not involve a change in price or in time
of performance, a modification need not be
issued,

"4. The Contractor shall submit to the
Contracting Officer for approval seven copies
of all shop drawings as called for under the
- various headings of these specifications.
Six sets of all shop drawings will be
retained by the Contracting Officer and one
set will be returned to the Contractor."

This is a mandatory DAR clause which should be used verbatim. It is,
therefore, a GP. ER 415-1-10 provides guidance to districts on how to comtrol

the flow of submittals. They provide an "example" SP in the regulation which
states:

"Within 30 days after date of receipt of
notice to proceed, the Contractor shall sub-
mit to the Contracting Officer, in duplicate,
submittal control document (ENG Form 4288)
listing all submittal items. For example,
thogse items listed will include shop draw-
ings, manufacturer’s literature, certificates
of compliance, material samples, and guaran-
tees. The scheduled need dates must be
recorded on the document for each item for
control purposes. In preparing the document
adequate time (minimum of 15 days) will be
allowed for review and approval and possible
: resubmittal. Scheduling shall be coordinated
- with the approved progress schedule. The
Contracting Officer will supply ENG Forms
4288 to the Contractor to include the above
information. The schedule shall not relieve
the Contractor of his obligation to comply
with all the specification requirements for
the items on the schedule. The Contractor’s
: Quality Control representative shall review
3 the listing at least every 30 days and take
appropriate action to maintain an effective
] system. Copies of updated or corrected list-
ings shall be submitted to the Contracting
Officer at least every 60 days in the quan-
tity specified. Payment will not be made for
any material or equipment which does not com-
ply with contract requirements."
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2. [Frequency of complaint. There is a general comsensus that there is
simply too much paperwork in Government procurement in terms of submittals,
especially with smaller projects. This is a burden not only on the contrac-
tor, but also on the Government as it must receive, review, and maintain the
submittals.

3. Uniformity of individual district clauses. In most cases, district
offices have expanded the text of the above SP beyond the example provided to

either tailor the text when Network Analysis is used, or in at least one case,
to bring together all submittal requirements (e.g., shop drawings, certifi-
cates of compliance, warranties, testing, safety, CQC, preconstruction confer-
ence, network analysis submittals) into ome Division 1l section. In gemeral,
this section reflects only the procedures, format, and number of copies of
each submittal required, not which submittals are required. The actual sub-
mittals required are specified in each TP section included in the contract.
Current TPs do little to encourage extensive editing of the submittal require-
ments.

Figure Bl will help the reader understand the submittal requirements on

the average Corps project. However, this list does not reflect the actual
amount of paper that is processed, often in five or six copies.

CONCLUSIONS:

In reviewing the submittals required for an average project (see Figure
Bl), there is no question that a tremendous amount of paper changes hands.
Certainly, the suggestion to limit submittals to extensiomns of design could
reduce much of this burden. However, in using Government specifications that
cannot name specific products, it is not clear that the appropriate product
will always be procured. The submittal review provides an opportunity for
feedback to verify that the contractor (and suppliers) have the correct pro-
duct selected before it is delivered to the job site. Errors allowed to go
undetected this late into the project can have disasterous effects on the
schedule as well as on the overall quality of the project.

Aside from the submittals associated with the approval of construction
materials and methods, there is a plethora of other paperwork burdens on
Government contractors. When viewed individually by the several proponents,
they appear to be rather harmless; but collectively they represent an unrea-
sonable burden. Unfortunately, the total picture is not apparent to the indi-
vidual proponents.
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Bidder Paperwork Requirements*®

Documents required to bid on a Corps job:
1. Bid Form
2, Bid Bond

3. Pre-award information on dredging contracts if called for by the Con-
tracting Officer.

4, Plant and Equipment schedule if included by the Contracting Officer
(generally not required)

Documents required from low bidder:
1. Financial Statement
2. List of contracts underway

3. Credit references

*ASPR references the DAR in this figure.

Documents Required By

General Provisions

Clause N Title Remarks
7 Payments to Contractor Submit monthly a breakdown

on each item for pay
purposes (ASPR-7-602.13)

12 Permits and Responsi- Obtain permits and licenses
bilities where applicable
(ASPR 7-602.13)

15 Shop Drawings Submit 4 to 6 copies of shop
drawings as called for by

SP and TP sections
(ASPR 7-602.54(a))

Figure Bl. Submittal Requirements.
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Clause No. Title
55 Accident Prevention
58 Minority Business

Enterprises Subcontracting
Program (applicable to
contracts including
subcontracts of $500,000
or more)

59 Affirmative Action for
Disabled Veterans and
Veterans of Vietnam Era

61 Affirmative Action for
Handicapped Workers

62 Clean Air and Water
(contracts exceeding
$100,000)

72 Progress Charts

Remarks

Submit safety program prior
to commencement of work.
(ASPR 7-602.42(a) and (b))

Establish and conduct a program
which will enable minority
businesses to be considered
fairly as subcontractors or
suppliers. (1) Designate

a liaison officer to administer
program. (2) Maintain

records and submit report of
program not more often than
quarterly.

(ASPR 7-104.36(b))

Submit at least quarterly
on program to hire
veterans,

(ASPR 7-103.27)

Post bulletin in conspicuous
place and notify labor union
of obligations to hire the

handicapped. (ASPR 7-103.28)

Agrees to comply with Sec 114
of Clean Air Act 42 U,.S.C. and
Sec 308, Federal Water
Pollution Control Act (33
U.S.C. 1251) relating to
inspection, entry, reports,
and information. Comply with
a schedule or plan ordered or
approved by court, EPA, or
Water Pollution Control
Agency. (ASPR 7-103,29)

Submit within 5 days after
commencement of work Progress
Chart for approval.

(ASPR 7-603.48)

Figure Bl, (Continued).
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Clause No.

SP=-4
SP-6
SP-8
-
F SP-14
-
r w

Clause No.
74
\g

Title

Standard Federal Equal
Employment Opportunity
Contruction Contract
Specifications (Execu-
tive Order 11246)

Remarks

The Contractor shall

implement specific

actions as required by

para 7a through P of this
clause in regard to hiring

and training minorities and
women., Maintain records of
all actions in this regard and
report as required by the
Government.

Documents Required
by Special Provisions

Title

Required Insurance

Shop Drawings

Salvage Materials and

Equipment

Identification of

Employees

Quantity Surveys
(DAR 7-603.50(b))

Remarks

Prior to commencement, furnish
certificate of workmens compensa-
tion, general liability, and

auto liability insurance.

Shop drawings shall be submitted
in accordance with the procedures
listed below and in the Technical
Provisions Section entitled
"Contractor Quality Contro)
System."

The contractor shall maintain
adequate property control records
for all materials or equipment
specified to be salvaged.

The contractor shall be responsi-
ble for furnishing to each
employee and for requiring each
employee engaged on the work to
display such identification as
may be approved and directed by
the Contracting Officer.

The contractor shall make such
surveys and computations as are
necessary to determine the quanti-
ties of work performed or placed

during each period for which a
progress payment is to be made.

Figure Bl. (Continued).
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SP-15

SP-16

SP-18
and
TP-1B

spP-19

SP-20

Clause No.
TP-1A

Para 5

TP-1B
Para 5

Title Remarks
Network Analysis System Within 10 days after NTP, submit

preliminary NAS; in 40 days submit NAS;
submit up—to-date NAS monthly.

Certificate of Compliance Any certificates required for

(ECI 7-670.3) demonstrating proof of compli-
ance of materials with specifi-
cation requirements shall be
executed in the number of copies
specified in the Technical Pro-
visions Section, "Contractor
Quality Control System."

Contractor Quality Control Furnish plan within 5 days after
System NTP. Daily reports and other
documentation are required.

Accident Prevention Requires contractor to attend a
Peplanning meeting and prepare and submit
phase accident plans.

Submittal Register for Submit within 21 days after NTP.
All Required Submittals REvised or updated register shall
be submitted every 60 days.

Documents Required

by Technical Provisions
(or Special Provisions in Some Districts)

Title Remark
Contractor shall furnish and
Project Safety Sign erect a project sign ana safety
sign.
Daily Records , ‘Requires contractor to furnish

daily QC reports, etc.

Figure Bl. (Continued).
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Clause No.

TP-1C

TP-1D
Para 1

Para 5

TP-1E

TP-1F

TPs

Title

Warranty of Construction

Electrical Work

Asbestos

Enviromment Protection

As-Built Drawings

Shop Drawings

Remarks

Provide information on whom to
contact for warranty. Also,
provide any warranties the sub-
contractors, manufacturers, or
suppliers would give in normal
commercial practice.

Requires contractor to submit a
plan for work on energized lines.

Requires submittal of a plan for
monitoring asbestos-contaminated
breathing atmospheres.

Prior to commencement of work,
submit plan for envirommental
pollution control. Within 30
days, submit plan of all temporary
roads, embankments, borrow areas,
plant areas, etc., and their
restoration plan.

 Provide three full-size drawings

of all as-built conditions plus
one set of 35-mm microfilm of approved
as-builts.

Shop Drawings Register for a
typical Civil Works project is
attached.

Figure Bl. (Continued).

68

Lo e Ao

PRV |

JUINE SN P WOU




LIS A "vd—

TOPIC 5: PROGRESS PAYMENTS

REFERENCES: DAR 7-602.7, EC 715-2-31

COMPLAINTS :
Corps District/Division Comments

"Some complaints received are in reference to withholding of payment
estimates exceeding 125 percent of Government estimates. Contractors contend
that Government estimates may be in error, but they must suffer the hardships
caused by the Government error. Contractors have stated that this clause
should not be activated unless there is an obvious front-end loading of the
contract bid price. Others believe that the clause is unnecessary because
there are available remedies already in the contract for unbalanced bidding."

Contractor  Comments

"We are unalterably opposed to the use of this clause. We believe the
clause is unnecessary because there are available remedies already in the con-
tract to bid balancing. The clause suggests that the Government estimates are
accurate and proper and the clause undermines the unit price concept in bid-
ding. We are aware that for the present, you are required to use this clause
in your Civil Works contracts. The clause as written is discretionary since
it contains the language the Contracting Officer may require the contractor to
produce costs data to justify the costs of the bid item. We do not believe
that this clause should come into play unless there is obvious front-end
balancing and believe that the "may require" is intended to provide this lee-
way. We also feel that if the clauge is enforced on a contract that a con~
tractor should be paid up to 125 percent of the Government costs estimate on
bid items where the contract price is equal to or less than the Government’s
cost estimate. We again urge that Contracting Officers utilize this clause
with extreme caution."

"This special provision clause, which is contained in Civil Works
projects $250,000 or more in value, permits the Contracting Officer to with-
hold the amount which is in excess of 125 percent of the Government estimate
for a line item. AGC believes that this special provision is the most omerous
of all special provisions as it denies a contractor the needed funds which he
has estimated are needed to accomplish a line item., Additional views by AGC
are contained in the.,..reports of the AGC Corps of Engineers Committee."

DISCUSSION:

l. Source. The primary source of regulatory authority for Progress Pay-
ments is DAR 7-602, It states:

"(a) The Government will pay the contract price as hereinafter
provided.

"(b) The Government will make progress payments monthly as the
work proceeds, or at more frequent intervals as determined by the

Contracting Officer, on estimates approved by the Contracting
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Officer, If requested by the Contracting Officer, the Contractor
shall furnish a breakdown of the total contract price showing the
amount included therein for each principal category of the work, inm
such detail as requested, to provide a basis for determining pro-
gress payments. In the preparation of estimates the Contracting
Officer, at his discretion, may authorize material delivered on the
site and preparatory work donme to be taken into comnsideration.
Material delivered to the Contractor at locations other than the
site may also be taken into consideration (1) if such consideration
is specifically authorized by the contract and (2) if the Contrac-
tor furnishes satisfactory evidence that he has acquired title to
such material and that it will be utilized on the work covered by
this contract.

“(¢) In making such progress psyments, there shall be retained
10 percent of the estimated amount until final completion and
acceptance of the contract work. However, if the Contracting Off-
icer finds that satisfactory progress was achieved during any
period for which a progress payment is to be made, he may authorize
such payment to be made in full without retention of a percentage.
Also, whenever the work is substantially complete, the Contracting
Officer shall retain an amount he comsiders adequate for the pro-
tection of the Government, and, at his discretion, may release to
the Contractor all or a portion of any excess amount., Furthermore,
on completion and acceptance of such separate building, public
work, or other division of the contract, on which the price is
stated separately in the contract, payment may be made therefor
without retention of a percentage.

"(d) All material and work covered by progress payments made
shall thereupon become the sole property of the Government, but
this provision shall not be construed as relieving the Contractor
from the sole responsibility for all material and work upon which
payments have been made or the restoration of any damaged work, or
as waiving the right of the Govermment to require the fulfillment
of all of the terms of the contract.

"(e) The Contractor shall, upon request, be reimbursed for
the entire amount of premiums paid for performance and payment
bonds (including coinsurance and reinsurance agreements, when
applicable) after furnishing evidence of full payment to the
surety.

"(f) Upon completion and acceptance of all work, the amount
due the Contractor under this contract shall be paid upon the
presentation of a properly executed voucher and after the Contrac-
tor shall have furnished the Government with a release of all
claims against the Government arising by virtue of this contract,
other than claims in stated amounts as may be specifically excepted
by the Contractor from the operation of the release. If the
Contractor’s claim to amounts payable under the contract has been
assigned under the Assigmment of Claims Act of 1940, as amended (31
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U.8.C. 203, 41 U.S.C. 15), a release may also be required of the
assignee." (Underlining added for emphasis.)

EC 715-2-3]1 states:

"PROGRESS PAYMENTS: Progress payments made pursuant to the
PAYMENTS TO CONTRACTOR Clause for any item of work in the bid
schedule shall be based on the contract unit price or lump sum
amount set forth in the bid schedule for that item of work. If the
amount of the unit price or lump sum bid for any item of work is in
excess of 125 percent of the Government estimate for such item, the
Contracting Officer may require the Contractor to produce cost data
to justify the price of the bid item. Failure to justify the bid
item price to the satisfaction of the Contracting Officer may
result in payment of an amount equal to 125 percent of the Govern-
ment estimate for such bid item upon completion of work on the item
and payment of the remainder of the bid item price upon fimnal
acceptance of all contract work."

DAR 7-602.7 is a mandatory clause that is to be used verbatim. It con-
tains language, however, inferring there is local discretion as to what may be
included, exact amount, and manner of progress payment. EC 715-2-31 is an
example of the Corps” use of that discretion to draft an SP to deal with a
special problem, i.e., unbalanced bidding in a unit price procurement wherein
a bidder "loads" front-end items so that in reality the bidder receives
accelerated progress payments., EC 715-2-31 was a test clause to run from 1
July 1980 to 30 June 1982 and applies only to projects exceeding $250,000.

2, Frequency of complaint: Only one district and ome contractor com—
plained about the "test clause."

3. Uniformity of individual district clguses: All districts cited both
DAR 7-602.7 and EC 715-2-~31 verbatim. No deviations were found.

CONCLUSIONS:

As stated in both the district and contractor comments, there are
remedies elsewhere in the contract, specifically in DAR 7-602.7. EC 715-2-31
vas not written to give the Contracting Officer additional remedies, but to
define a consistent criteria for determining unreasonable "front-end loading"
and to provide a standard procedure for resolution when it occurs. The DAR
clause specifically gives the Contracting Officer the respomsibility for
determining unreasonableness and the addition of the EC clause prevents the
Contracting Officer from being capricious in his or her determination. In
reality, the Contracting Officer has probably always turned to the Government
Estimate to determine what is "unreasonable" and the potential for an error is
no greater now than before. A larger issue may be whether, even with this EC
clause in force, the Contracting Officer can override the clause by using the
DAR clause, in effect negating the percentage threshold. If this is the case,
then the purpose of the clause is undermined and it becomes unnecessary verbi-
age.
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The test period must determine if the 125 percent is a reasonable vari-
ance and if this clause, in fact, reduces the problem without hurting the
majority of contractors that provide a fair and reasonsble breakdown to the
Contracting Officer,
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TOPIC 6: PAYMENTS TO CONTRACTORS
REFERENCES: DAR 7-602.7; DAR 7-603.37; and ECI 7-603.37
COMPLAINTS :

Corps District/Division Comments

"...absence of requirement that Contracting Officer pay mobilization cost
other than performance and payment bond. Consider provision which permits
some compensation for contractor mobilization costs such as field office,
envirommental protection works, etc., but such cost should be limited to that
indicated in original Government estimate or emall percentage of bid price."

Contractor Comments

1. "Payment for Material Stored Offsite. Late in 1974, the Corps issued
a circular vhich furnished guidance to contracting officers concerning payment
for construction materials stored onsite and offsite. This circular stated
that contracting officers should, to the extent comsistent with protecting the
Government“s interest, take the cost of materials stored on and offsite into
consideration in making progress payments under the contract and should
encourage contractors to purchase materials at the earliest possible date to
reduce inflationary pressures of higher material costs,

"AGC acknowledged that the Corps utilizes this clause extensively but
noted that the Corps has not applied its provision to fuel stored offsite.
AGC requested, since it is looking for mechanisms to protect against rapid
price increases and to provide the most economical cost for a project, that
the Corps liberalize its policy on payment for material stored offsite to
include payment for fuel stored offsite.

"Tiae Corps states that it has no prohibition against paying for fuel
stored offsite and has at least on one occasion paid for such under the mobil-
izaticn clause. Factors influencing a decision by the contracting officer to
include in a contract specific authorization for fuel stored offsite would
include (a) inflationary pressure, (b) forecast of supply, (c) potential per-
ception of hoarding, (d) cost of storage, (e) assurance that such fuel would
not be diverted for other uses.

"AGC pointed out that the contract already comsiders fuel as a comstruc-
tion material and therefore the Corps should pay for it when requested. The
Corps agreed emphasizing that if the contract provides for payment of material
stored offsite, then the Corps will pay for it. We recommend that more use of
this clause be used in our Special Provisions."

"The requirement of a bonded warehouse for storage off-site does not seem
necessary unless the contractor so deems it. Payment for material stored
off-site does not relieve the contractor of the responsibility to furnish
material should damage result. Quite often materials or equipment are too
large to move to a bonded warehouse. Storage, plus the cost of the move, is
added cost to the Government. The contractor would prefer to protect and
store at suppliers” facilities.
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"Further, AGC encourages the Corps to utilize the clause which permits
payment for fuel stored off-site.”

2. "“SP-8, Mobilization and Demgbilization. This paragraph is identified
at the end of the last line as the Mobilization and Demobilization clause
specified in DAR 7-603.37(b)(1).

"DAR 7-602.37(b) specifies two clauses, hereinafter referred to as the
(b)(1) and/or the (b)(2) clause. According to the DAR instructions, the
(b)(1) clause is to be used when it is expected that demobilization will occur
at the time of contract completion or shortly thereafter, and the (b)(2)
clause is to be used when there is likelihood that there will be a substantial
time lapse between demobilization and final payment under the contract due to
some contractual requirement such as clean—up or seeding of a disposal area.

"The significant difference between the two clauses is that under (b)(2)
the amount of demobilization is to be paid upon completion of demobilization,
while under (b)(1) it is not paid until the final payment under the contract;
i.e., such amount is included in the final payment estimate.

"While the use of these two clauses is left to the exercise of some
amount of discretionary judgment by the procuring district, the administration
of the (b)(1) clause on the contract in question and other similar contracts
has a real potential of imposing a financial burden on the comntractor because
of a substantial time lapse between demobilization and final payment under the
contract. Final payment which is to include payment for the demobilization
and for final quantity of work performed up to contract completion has in some
cases been unduly delayed by the districts and through no fault on the part of
the contractor. In such circumstances, which could not be anticipated or
expected by the contractor, the contractor is denied the payment and use of a
considerable sum of money due under the contract for demobilization alone, and
vhich is a separate payment item under the contract.

"The point here is that all Corps districts should use the (b)(2) clause
instead of the (b)(1l) clause so as to eliminate the financial burden on con-
tractors. To do so would, in our opinion, serve the interests of the Govern-
ment and contractors."

3. "DAR 7-602.37(b) specifies two clauses for Mobilization and Demobili-
zation: the (b)(1) and the (b)(2) clause. According to the DAR imstructionms,
the (b)(1) clause is to be used when it is expected that demobilization will
occur at the time of contract completion or shortly thereafter; and the (b)(2)
clause is to be used when there is a likelihodd that there will be a substan-
tial time lapse between demobilization and final payment under the contract
due to some contractual requirement such as clean-up or seeding of a disposal
area.

"While the use of these two clauses is left to the exercise of some
amount of discretionary judgement by the procuring district, the administra-
tion of the (b)(1) clause contracts has a potential of imposing a financial
burden on the contractor because of a substantial time lapse between demobili-
zation and final payment under the contract. AGC encourages the Corps to use
the (b)(2) clause instead of the (b)(1) clause so as to eliminate the finan-
cial burden on contractors."
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DISCUSSION:

l. Source. The primary source of regulatory authority for Payments to
Contractors is DAR 7-602,7. It states, in relevant part:

P
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"PAYMENTS TO CONTRACTOR

"(a) The Government will pay the contract price as
hereinafter provided.

"(b) The Government will make progress payments monthly as
the work proceeds, or at more frequent intervals as determined by
the Contracting Officer, on estimates approved by the Contracting
Off° .r. If requested by the Contracting Officer, the Contractor
shali furnish a breakdown of the total contract price showing the
amount included therein for each principal category of the work, in
such detail as requested, to provide a basis for determining pro-

gress payments. In the preparation of estimates the Contracting
Officer, at his discretion, may authori teri i d on

site and preparatory work dome to be taken jnto comsidergtion.
Material delivered to the Contractor at locations other than the
site may also be taken into consideration (1) if such consideration
is specifically authorized by the contract, and (2) if the Contrac-
tor furnishes satisfactory evidence that he has acquired title to
such material and that it will be utilized on the work covered by
this contract....

"(e) The Contractor shall, upon request, be reimbursed for
the entire amount of premiums paid for performance and payment
bonds (including coinsurance and reinsurance agreements, when
applicable) after furnishing evidence of full payment to the
surety." (Underlining added for emphasis.)

Note that subsection (c) above, mentions only bonds. But DAR 7-603.37

states, in relevant part:

“Payment for Mobilization and Prepara-
tory Work., Insert ome of the appropriate
following clauses in contracts containing a
separate bid item for mobilization and
preparatory work with the approval of the
Head of the Procuring Activity.

(a) In major construction contracts
requiring major or specisl items of plant and
equipment or large stock piles of material
which are considered to be in excess of the
type, kind and quantity presumed to be normal
equipment of a contractor qualified to under-
take the work, insert the following
clause...s

(b) In contracts involving major mobil-
ization expense of plant, equipment and
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materials other than such as are covered in
(a) above, which is occasioned by the loca-
tion or nature of the work; such as mobiliza-
tion at an offshore location or towing a
dredge to a remote location, insert ome of
the following clauses:

(1) When it is expected demobili-
zation will occur at the time of contract
completion or shortly thereafter, insert the
following clause:...

(2) When there is a likelihood
that there will be a substantial time lapse
between demobilization and final payment
under the contract due to such contractual
requirements as clean-up or seeding of a
disposal area, insert the following
clause....”

Thus there is authority in the optional DAR 7-603.37 to pay mobilization
costs in many situations. The problem is there is no authority to pay it in
all situations. However, this refers only to a reimbursement payment. That
means a contractor can anticipate mobilization costs and put them in the bid
price. There is no prohibition on paying a contractor for mobilization work,
rather there is only no authority to reimburse all contractors in all con-
tracts for mobilization costs.

2. Frequency of complaint. Only one district complained of mobilization
cost problems. One contractor complained of late payment of demobilization
costs; and one contractor complained that payment was not being allowed for
fuel o0il stored offsite.

3. Uniformity of individual district clauses. Most districts had the

mobilization clause payment options in their master list, In terms of actual
practice, it appears some districts pay mobilization costs almost per course
vhile at least one -~ the one who complained — rarely pays it or allows it as
a separate item. Districts also allow payment for materials stored onsite and
some allow payment for material »>ffsite, but few allow payments for stored
fuel oil.

CONCLUSIONS:

In reviewing these clauses, there appears to be no reason for not paying
the contractor for the work required for mobilization when it occurs. Cer-
tainly, on larger coatracts, the DAR recognizes this obligation and provides
guidance for this payment.

Unfortunately, there is not a comnsistent Corps policy for partial pay-
ments of mobilization on smaller lump sum contracts where there are not
separate bid items. DAR 7-602.7 provides little help in this regard, by leav-
ing the discretion to the Contracting Officer. It is not clear how the com-
tractor can be expected to give the Corps a "lean" price when the Corps leaves
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unnecessary contingencies in the bidding documents. This problem appears to J
be a case of the Corps transferring unnecessary risk to the contractor. b

The payment of demobilization costs when they are incurred appears rea-
sonable, but only one contractor complained, so perhaps there are other fac-
tors bearing on this subject that have not been aired here.
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TOPIC 7: PAYROLL AND BASIC RECORDS

REFERENCES: DAR 7-602.23(a)(iv)

COMPLAINTS :
Corps District/Division Comments

"Payrolls and Basic Records GP-33 requires Contractor to submit weekly a
copy of all payrolls to the Contracting Officer. The reporting of payrolls
creates mounds of paperwork. Is it feasible to have a statement signed by the
Contractor for small projects indicating its payrolls are correct and complete
and available for inspection by Contracting Officer representative and Depart-
ment of Labor."

Contractor Comments

1. "Payrolls (Rated 5): Much money could be saved if instead of sending
payrolls to the Goverrment, they were required to be available for sudit at
anytime. On one 18-month project there is over 100 pounds of paper required
to be submitted just for payrolls alone."

2. "Davis-Bacon Requirement: AGC supports the repeal of the Davis-Bacon
Act or meaningful regulatory reform until such time as the ultimate reform-
repeal has been accomplished.

“"Accomplishment of Requirement For Affirmative Action To Eunsure Equal
Employment Opportunity: Since the reporting requirements under this provi-
sions contribute nothing to the quality or timeliness of constructiom, such
reporting requirements should be eliminated.

“Small and Smwall Disadvantaged Business Utiligation Requirements: This

statutorily required provision adds significantly to the cost of doing busi-
ness with all Federal agencies, yet it does nothing to contribute to the qual-
ity or timeliness of the comstruction."

DISCUSSION:

l. Source. The primary source of regulatory authority for Payroll and
Basic Records is DAR 7-602.23(a)(iv). It states:

"Payrolls and Basic Records (1977 Dec)

"(a) The Contractor shall maintain payrolls and basic records
thereto during the course of the work and shall preserve them for a
period of three (3) years there.fter for all laborers and mechan-
ics, including apprentices, trainees, watchmen, and guards, working
at the site of the work. Such records shall contain the name and
address of each such employee, his correct classification, rate of
pay (including rates of contributions for, or costs assumed to pro-
vide, fringe benefits), daily and weekly number of hours worked,
deductions made and actual wages paid. (NOTE: Watchmen and guards
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are reflected on payroll records for Contract Work Hours and Safety
Standards Act purposes only.) Whenever the Contractor has obtained
approval from the Secretary of Labor as provided in paragraph (c)
or the clause entitled, "Davis-Bacon Act," he shall maintain
records which show the commitment, its approval, written communica-
tion of the plan or program to the laborers or mechanics affected,
and the costs anticipated or incurred under the plan or program.

"B. The Contractor shall submit weekly a copy of all payrolls
to the Contracting Officer. The Government Prime Contractor shall
be responsible for the submission of copies of payrolls of all sub-
contractors. The copy shall be accompanied by a statement signed
by the Contractor indicating that the payrolls are correct and com-
plete, that the wage rates contained therein are not less than
those determined by the Secretary of Labor, and that the classifi-
cations set forth for each laborer or mechanic, including appren-
tices and trainees, conform with the work he performed. Weekly
submission of the "Statement of Compliance” required under this
contract and the Copeland Regulations of the Secretary of Labor (29
CFR, Part 3) shall satisfy the requirement for submission of the
above statement. The Contractor shall submit also a copy of any
approval by the Secretary of Labor with respect to fringe bemnefits
which is required by paragraph (c) of the clause entitled "Davis-
Bacon Act."

"(c) The Contractor shall make the records required under
this clause available for inspection by authorized representatives
of the Contracting Officer and the Department of Labor, and shall
permit such representatives to interview employees during working
hours on the job."

This is a mandatory DAR clause that must be used verbatim by districts.
There is no subordinate agency regulation which affects and/or modifies it.

2., Frequency of complaint. Only one district and contractor complained;
however, since this clause should be used as a GP rather than an SP, others
might not have bothered to register their complaints since the study did not
review the GP clauses,

3. Uniformity of individual district clauses. Districts are completely
uniform in the use and language of this clause.

CONCLUSION:

Requiring weekly payroll submittals obviously creates more papervork than
mere periodic audits. A weekly or one-time statement of compliance would be
adequate.
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TOPIC 8: PHYSICAL DATA

REFERENCES: DAR 7-603.25

COMPLAINTS :
Corps District/Division Comments

"The paragraph contains language such as “...the Government will not be
responsible for any interpretations or conclusions drawn therefrom by the Con-
tractor, and localized variations characteristic of the subsurface materials
of the region are anticipated and if encountered, such variations will not be
considered as differing materially within the purview of Clause Differing Site
Conditions of the General Provisions.” In view of the modifications and
claims issued due to rock in this district, it would appear that this pars-
graph should either be revised so that it can be enforced, or it should be
deleted from the specification.”

Contractor Conments

"Some districts are issuing comtract modifications with a paragraph that
precludes later claims for time and costs unknown at the time of negotiation
of the modification. This is an unreasonable and unacceptable burden on the
contractor and the obvious contractor”s solution of inclusion of a high esti-
mate of compensable time extension and an allowance for unknown costs that may
later be proven cannot be acceptable to the Government; neither provides the
contractor”s promised equity. The equitable solution for both parties to the
contract is to allow actual costs and time extensions caused by the modifica-
tion to stand the test of being proven when the unknown becomes known."

DISCUSSION:

l. Source. The primary source of regulatory authority for Physical Data
is DAR 7-603.25. It states:

"(a) All the information concerning local conditions pertain-
ing to the performance of the contract work, which has been made
available to the contractor should be referemced into the contract
by completing the clause set forth in (b) below. Wherever test
borings, analyses, or hydrographic data are to be made available to
the Contractor, the wording of this special clause should be such
as only to inform the Contractor as to the source of the data and
where it may be examined.

"(b) Contract Clause.

“"Physical Data (1965 Jan)

"Information and data furnished or referred to below are fur-
nished for the Contractor”s information. However, it is expressly

understood that the Government will not be responsible for any
interpretation or conclusion drawn therefrom by the Contractor.
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"(a) The physical conditions indicated on the drawings and in
the specifications are the result of site investigations by (insert
investigational methods used, such as surveys, auger borings, core
borings, test pits, probings, test tunnels, etc.).

"(b) Weather Conditions. (Insert summary of weather records
and warnings.)

"(c) Transportation facilities. (Insert the summary of tran-
sportation facilities accessible to project, availability, and lim-
itations.)

"(d) <eeseccecccesss(Insert other pertinent information.)"

This clause is an optional clause to be inserted where necessary. Also,
it can be supplemented with field language as it has meaning only if project-
specific data are provided by the district. Section (a) of the clause does
state, however, that if boring data are provided, the district should only
inform the contractor of the "source of the data and where it may be examined"
in the contract. A review of a district clause, however, reveals that more
information than this is provided. Following is a section of a district SP
covering physical data which refers to a boring.

"(b) Borings: Information shown on the drawings at drill
hole locations is from logs of drill holes, whereas information
between drill holes is inferred. While the borings are representa-
tive of subsurface conditions at their respective locations and for
their respective vertical reaches, localized variations charac-~
teristic of the subsurface materials of this region are anticipated
and, if encountered, such variations will not be considered as
differing materially within the purview of Clause “Differing Site
Conditions” of the GENERAL PROVISIONS. Graphic logs of borings
located within the areas to be excavated under this contract are
shown on the drawings. More complete logs of these borings (plus
other borings at the site together with available cores from cer-
tain borings) are available for examination in the District
Office."

The extra wording appears to be an attempt to exculpate or excuse the
Corps from claims liability because of differing site conditions. Said claims
are based on the black-letter common law principle that a contractor should
not have to bear ther risk of unforseeable events. Courts frown upon contract
language that attempts to exculpate an owner’s liability for costs due to
unforeseeable subsurface conditions and tend not to enforce them.

2. Frequency of complaint. While only one district lodged a complaint,
more than one district used the exculpatory language. The district that com-
plained also used the language complained of in their SP. The contractor com-
plaint is not aimed at the physical data clause, per se, but rather deals with
exculpatory clauses in general., It was listed with this particular SP because
the physical data clause, especially 8oil conditions, is the normal source of
litigation over contractor claims of additional fees because of "changed or
unknown conditions."
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3. Uniformity of jindividual distxict clauses. Most districts were
fairly uniform in their use of the clause, thougzh some districts did give more
detailed data than the others (one dietrict gives two pages of weather infor-
mation with such data as "wind movement" and "average relative humidity") and
some did include other language, usually for exculpatory purposes.

CONCLUSION:

Some districts insist on exculpating themselves from liability for "un-
knowns"” even though the exculpatory language is not authorized -- and, in
fact, might be prohibited — by the DAR. These exculpatory clauses are usu-
ally not enforced by the courts. They probably increase cost, even though not
enforceable, because they transfer risk to the contractor —- either the risk
of bearing the increased cost or the cost of defeating the clause in court.
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TOPIC 9: CONTRACT DRAWINGS, MAPS, AND SPECIFICATIONS
REFERENCES: DAR 7-602.45, ECI 7-602.45

COMPLAINTS :
Corps District/Division Comments

1. "...Requirement (of contrsctor) to check all drawings furnished

immediately upon receipt as opposed to checking prior to accomplishment of
work. "

2. "...Five sets of plans and specifications are not adequate..."

Contractor Comments

1. "Construction Drawing (5). Most of the time we are only furnished 10
sets of construction drawings which means that there have been many instances
where some of our subs have had to hold up on submittals and at times hold up
getting started while we requested additional drawings. If we could obtain
(1) set of reproducibles we would be able to avoid problems along this line.

"It would also make bidding projects a lot easier if this practice was
available."

2. "Contract drawings, maps, and specification. On larger projects,
provide one set of sepias, both large scale and reduced, in addition to the
contact prints."

DISCUSSION:

1. Source. The primary source of regulatory authority for Contract
Drawings, Maps, and Specifications is DAR 7-602.45. It states:

"Contract Drawings, Maps and Specifications (1965 Jan)

"(a) <eece.8ets (five unless otherwise specified herein) of
large scale contract drawings, maps and specifications will be fur-
nished the Corntractor without charge except applicable publications
incorporated into the Technical Provisions by reference. Addi-
tional sets will be furnished on request at the cost of reproduc-
tion. The work shall conform to the following contract drawings
and maps, all of which form a part of these specifications and are
available in the offire of

(Address)

"(b) Omissions from the drawings or specifications or the
misdescription of details of work which are manifestly necessary to
carry out the intent of the drawings and specifications, or which
are customarily performed, shall not relieve the Contractor from
performing such omitted or misdescribed details of the work but
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they shall be performed as if fully and correctly set forth and
described in the drawings and specifications.

"(c) The Contractor shall check all drawings furnished him
immediately upon their receipt and shall promptly notify the Con-
tracting Officer of any discrepancies. Figures marked on drawing
shall in general be followed in preference to scale measurements.
Large scale drawings shall in general govern small scale drawings.
The Contractor shall compare all drawings and verify the figures
before laying out the work and will be responsible for any errors
which might have been avoided thereby."

ECI 7-602.45 states:

"7-602.45 Contract Drawings, Maps and Specifications. If
more than ten drawings, maps, and specifications are to be listed

in the clause set out in DAR 7-602.45, language substantially as
follows may be inserted in the space provided at the end of sub-
paragraph (a) of the clause at the discretion of the Contracting
Officer: "The list of drawings, maps and specifications set out at

is hereby incorporated by reference into the clause."
[When such language is inserted, the incorporated list shall be
clearly described; the list itself shall be clearly identifiable
and shall be in type size not less than that of the clause.]"

The DAR clause is a mandatory clause but can be supplemented by lower
authority (e.g., the authority to fill in the number of "sets" of drawings and
specifications), and therefore can be an SP instead of a GP. However, the
requirement for the contractor to check all drawings "immediately upon their
receipt” is DAR language which cannot be changed.

2. Frequency of complaint. Two districts and two contractors registered
complaints.

3. Uniformity of individual district clauses. In terms of district Com-—
plaint 1, all districts are uniform in requiring the contractor to examine the
drawings "immediately." Just the opposite is true, however, as concerns Com-
plaint 2. About ome-third of the districts provide five sets of drawings.
Another third provide 10 sets of drawings. The remaining third either provide
the one reproducible requested by the contractor or more than 10 copies or
sets.,

CONCLUSIONS:

Not all contractors are furnished either enough copies of the drawings
and specifications or at least one set of reproducibles. Districts have the
authority to provide either ome or both of them, but many of them do not use
that authority. While this does not appear to be a common complaint, it can
be easily remedied where it is a problem, especially on large or complex pro-
jects. as for requiring the contractor to check all drawings "immediately,"
it is a DAR requirement the districts can do nothing about. However, no con-
tractor complained about this requirement.
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TOPIC 10: PERFORMANCE OF WORK BY CONTRACTOR

REFERENCE: DAR 7-603,15, ECI 7-603,15

COMPLAINTS :
Corps District/Division Comments

1. "This clause is presumably to prohibit contractors from being brok-
ers. However, this district interprets dollar expenditures as fulfilling the
percentage requirements. Hence, the prime contractors comply with this
requirement on many jobs by merely purchasing the materials. The clause
should be enforced as intended or should be deleted."

2. "Special Provisions paragraph “Performance of Work by Contractors”
can be unenforceable and confusing to bidders if the percent of work to be
performed by the prime contractor is considered unreasonable to him. The
intention is to prevent the prime contractor from being a broker but con-
versely it can place an unreasonable burden on a reputable comstruction fim."

3. "Contractors consider requirement to perform at least 20 percent of
the total amount of work with his own forces to be an unnecessary burden."

Contractor Comments

1. "Percentage is stated by 20 or 25 percent (varies by district)
without regard for the type of comstruction; whether concrete- or steel-framed
structure, a warehouse or a complex hospital or space-related support facility
for examples. Some districts add the requirement of additional superinten-
dents depending on the percentage of work subcontracted. Mere bodies will not
produce assurance of control of highly technical subcontracted components of a
structure. We are well aware, and I am sure that most of our normal competi-
tion for Corps of Engineers work are also aware, of the field organization
required to produce quality work on time. The industry has outgrown the old
concept of “our work” and “subs work.” We know how to provide the proper
field staff; I cannot offer a specification paragraph that will direct a con~
tractor to provide what he must to succeed in a high risk endeavor.”

DISCUSSION:

l. Source. The primary source of regulatory authority for Performance
of Work by Contractor is DAR 7-603.15., It states:

"The Contractor shall perform on the site, and with his own
organization, work equivalent to at least (words) percent (figures)
of the total amount of work to be performed under the contract.

If, during the progress of the work hereunder, the Contractor
requests a reduction in such percentage and the Contracting Officer
determines that it would be to the Government‘s advantage, the per-
centage of the work required to be performed by the Contractor may
be reduced: provided written approval of such reduction is
obtained by the Contractor from the Contracting Officer.
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(End of clause)

"Note: The required percentage shall be the maximum comsistent
with customary or necessary specialty subcontracting, complexity,
and magnitude of the work, and shall not be less than twenty per-
cent (20%), except for housing contracts in which it shall not be
less than fifteen percent (15%)."

This is an optional clause which does not have to be used unless applica-
ble. Once it is used, however, a district cannot allow less than 20 percent
as the minimum work that must be performed by the contractor.

ECI 7-603.15 states:

"7-603.15 Performance of Work by Contractor. The clause in
DAR 7-603.15 normally will be included in all construction con-
tracts, regardless of amount. However, District Engineers may
waive the inclusion of this clause in contracts not exceeding
$1,000,000 where such waiver is considered to be in the interests
of the Government. These instructions are applicable to dredging
contracts also. However, if dredges are hired on a charter party
basis, with control being with the Prime Contractor (charterer),
such an arrangement would not constitute a subcontract. The Con—
tracting Officer must satisfy himself that the type of agreement
between the owner of the dredge and the Contractor is ome which
would place the dredge within the Contractor”s “own organization”
as distinguished from a subcontract to do a particular job."

OCE has appsrently been granted an exception to the DAR clause for pro-
jects not exceeding $1 million. This allows prime contractors to bid rela-
tively small jobs consisting largely of specialty work. However, with infla-
tion, $1 million is not enough to catch many jobs consisting of large amounts
of traditionally subcontractor work.

2, Frequency of complaint. There seems to be a general consensus that
this rule ~~ designed to prevent brokers from winning bids ~- is either
unworkable, or, even if enforceable, not relevant today due to the changed
nature of the construction marketplace (e.g., construction managers who act
like a sophisticated general contractor, but without a construction workforce,
are a recent development that is very popular for some types of work).

3. Uniformity of individual district clauses. Of the district masters
available, none allowed the waiver offered in the ECI, Four of the districts

required a 20 percent minimum, one district required 25 percent, and one dis-
trict required 35 percent for all work. The remaining eight districts fol-
lowed the guidance in the DAR and allowed variance based on each specific pro-
ject (20 percent minimum for general work and 15 percent for housing).
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CONCLUSIONS:

It is obviously impractical to apply the clause across-the-board to all
projects. The option to omit the requirement from certain contracts of less
than $1 million only partially solved the problem. As presently applied, in
order to comply there will be cases where a prime contractor will be forced to
perform some work normally assigned to specialty subcontractors. There also
will be cases that force a subcontractor to bid as the prime and perform
management functions beyond Lis expertise., In neither case is the Corps
receiving the best service the industry has to offer. It is doubtful that
this clause is doing anything positive at this time, particularly in view of
the development of construction management groups within countractor and
management organizations as separate entities,

The clause is weakened, if not killed outright, when the specified per-
centage can be reduced for the asking after the contract is awarded.
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TOPIC 11: IDENTIFICATION OF EMPLOYEES
REFERENCE: DAR 7-603.34

COMPLAINTS :

v‘,"{.-.
.oX

Corps District/Division Comments

1. "(This SP) should not be required on civil works projects."

x ..’irv-fv
S

2. "(Contractor considers) requirement to provide identification of all
employees engaged on the work (to be an unnecessary burden)."

- Contractor Comments

F‘ None

DISCUSSION:
1. Source. The primary source of regulatory authority for Identifica-

tion of Employees is DAR 7-603,34., It provides the district specifier with
the following optional clause to be used on contracts where applicable:

"7-603.34 1Identification of Employees. A clause substan-
tially as follows shall be inserted in all construction contracts
vhere identification is required for security or other reasons:

"Identification of Employees (1965 Jan).

"The Contractor shall be responsible for furnishing to each
employee and for requiring each employee engaged on the work to
display such identification as may be approved and directed by the
Contracting Officer. All prescribed identification shall immedi-
ately be delivered to the Contracting Officer, for cancellation
upon the release of any employee. When required by the Contracting
Officer, the Contractor shall obtain and submit fingerprints of all
persons employed or to be employed on the project."

2, Frequency of complaint. Only two districts (amd no contractors) com-
plained.

3. Uniformity of individual district clauses. This clause has been
offered where identification is needed for "security or other reasons." In
- reviewing district masters, the clause is always provided in military or
- military/Civil Works masters. In at least one case, the clause was also
included in a Civil Works master.

{ It is clear that for many military projects, a clause of this nature is
needed and should be specified., However, by the district complaints, it

- appears that this clause has, in effect, been "boilerplated" into projects
b - vwhere security was not needed. It was not clear what criteria were used in
[ .
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determining why it was included. The DAR does not suggest what "other rea-
sons" would be valid criteria.

The way this clause is written makes it very hard to bid. The requir-
ments for security are left for the Contracting Officers to determine after
the bidding of the project. This forces the contractor to unnecessarily
second-guess the requirements for security. Rarely does the Corps have a pro-
ject where the security requirements are not well known prior to bidding the
project. By tailoring the specifications, as some districts have done to
specific projects, the bidders have a much clearer understanding of project
requirements, allowing the bid to be based on requirements, not contingencies.

CONCLUSION:

The clause was intended to be used for security purposes primarily, and,
therefore, should probably be used only in military construction. However,

many districts are inappropriately applying this clause also to nonsecurity
projects.
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TOPIC 12: LIQUIDATED DAMAGES
REFERENCES: DAR 7-603.39, DAR 18-113

COMPLAINTS :

Corps District/Division Comments
None

Contractor Comments

l. "We have noticed an increasing number of specifications containing
liquidated damages clauses which assess large amounts for delayed performance.
Examples of this include the specifications for (a) Lock and Dam...and those
for (a) powerhouse....These large amounts are viewed by contractors as
excessive, punitive, and very unnecessary.

"In the case of the specifications for the powerhouse...the specifica-
tions additionally provide for contractors to be liable for consequential dam-—
ages beyond those assessed for liquidated damages. The situations which may
create a consequential damage claim against a contractor may not have been the
fault of the contractor; however, by contract, the contractor could still be
required to defend against these claims.

"We recommend that the amount of liquidated damages in contracts be
greatly reduced and that consequential damages be eliminated. Also, make more
use of bemeficial completion with no liquidated damages charged for cleanup,
80il erosion, establishment, etc."

2, "The amount of liquidated damages should be a measure of the antici-
pated damages to be suffered by the Government if the contractor does not com-
plete the contract within the allotted amount of contract time and should not
act as a penalty for late completion., Further, the contractor should be
allowed to receive an incentive payment for completion of a project prior to
the completion date.

"AGC has protested to the Corps on several occasions (about) the capri-
cious use of liquidated damages clauses. We believe that the primary purpose
for their insertion into the contract is to compel performance rather than to
reimburse the Government for its actual losses."

DISCUSSION:

1. Source. The primary source of regulatory authority for Liquidated
Damages is DAR 7-603.39. It states:

7.603.39 Amount of Liquidated Damages. In accordance with
18-113, insert the following clause.

"LIQUIDATED DAMAGES (1965 JAN)
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"In case of failure on the part of the Contractor to complete
the work within the time fixed in the contract or any extensione
thereof, the Contractor shall pay to the Government as liquidated
damages, pursuant to the clause of this contract entitled "Termina-
tion for Default - Damages for Delay — Time Extension," the sum of
«es for each day of delay.”

(End of clause)

DAR 18-113 provides guidance as to when this clause should be used, and
how the damage amount should be calculated. It states:

"18-113 Liquidated Damages. A liquidated damages clause shall
be included in all contracts in excess of $25,000 except cost-
plus—fixed-fee contracts or those where the Contractor cannot con-
trol the pace of the work. Use of a liquidated damages clause is
optional for contracts of $25,000 or less. Where such a provision
is used, the clause set forth in 7-603.39 shall be included in the
invitation for bids or request for proposals. Where different com-
pletion dates for separate parts or stages of the work are speci-
fied in the contract, this clause should be revised appropriately
to provide for liquidated damages for delay of each separate part
or stage of the work., The minimum amount of liquidated damages
should be based on the estimated cost of inspection and superinten-
dence for each day of delay in completion. Whenever the Government
will suffer other specific losses due to the failure of the con~
tractor to complete the work on time, such as the cost of substi-
tute facilities, the rental of buildings, or the continued payment
of quarters allowances, an amount for such items should also be
included. Contracting Officers shall take all reasonable steps to
mitigate liquidated damages in accordance with 1-310(c) and may
propose remissions of such damages in accordance with 1-310(d).”

The ECI does not expand or implement DAR 7-603.39 in any way.

2. Frequency of complaint. Two contractors (but no district) registered
¢ mplaints.

3. Uniformity of individual district clauses. The districts used this
clause verbatim. There were no cases of additional language in the master
specification requiring consequential damage in addition to liquidated dem-
ages.

CONCLUSION:

In the course of this study, it was not possible to determine whether
excessive liquidated damages amounts are being imposed in Corps contracts.
The guidance provided the districts would suggest that most contracts have an
appropriate amount included for liquidated damages.
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There were no cases of additional consequential damages being included in
the district masters. Apparently this occurred only on a few specific Civil

Works projects in an attempt to protect the Government from the costs of
extensive delays.
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TOPIC 13: ENVIRONMENTAL PROTECTION
REFERENCES: DAR 7-602.34, DAR 7-103,.29, ECI 7-671.10

COMPLAINTS :
Corps District/Division Comments

1. "Requirements considered by contractors to be an unnecessary bur-
den... submission of an envirommental plan."

2., "None of the requirements contained in these sections are considered
to be of questionable benefit, however, contractors have indicated that they
consider all or part of the section Environmental Protection to be unnecessary
burdens."”

Contractor Comments

"The broad provisions of this paragraph should be examined closely in
regard to their impractical applications on each individual project. Sweeping
enforcements of the terms set forth in this paragraph, without consideration
to the merits of each individual project, may result in unnecessary cost to
the contractor and, therefore, to the Government."

DISCUSSION:

1. Source. The original source of regulatory authority for Envirommen-
tal Protection is DAR 7-602.34, which was developed prior to the Clean Air Act
and Water Pollution Act and specifically protects existing vegetation, struc-
tures, utilities, and improvements from damage by the contractor. It does not
protect the enviromment in the sense that the later clauses do.

DAR 7-103.29 was prepared in 1975 to contractually bind the contractor to
the provision of the Clean Air Act and the Federal Water Pollution Control Act
on contracts in excess of $100,000. The clause states that the contractor
will comply with all applicable provisions of these Acts. It does not state
what specific procedures must be followed or to what extent the Acts apply on
this contract.

ECI 7-671.10 specifies procedures for the contracting officer of Civil
Works or dredging contracts when envirommental litigation suspends, delays, or
interrupts the work. When the delay is comsidered unreasonable, an adjustment
will be made in the contract for increased costs (excluding profit).

2, Frequency of complaint. Two districts indicated that contractors had
complained. The districts did not feel that this was an excessive burden.

Since the primary source of this topic is public law, many contractors may
have felt that nothing could be done at the Corps level to reduce the burden.

3. Uniformity of individual district clauses. District masters varied

significantly, reflecting lack of specific guidance on this subject.
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CONCLUSIONS:

Reviewing specific district masters reveals considerable variance in both
the requirements and the philosophy of implementing envirommental laws on
Corps projects. It would appear that this portion of the building documents
would be very hard to accurately bid., Clearly, uniformity on this subject is
needed.,
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TOPIC 14: PERMITS

REFERENCES: DAR 7-602.13

COMPLAINTS :
Corps District/Division Comments

1. "Permits. Contractors have expressed a desire that the Government
obtain all necessary permits in lieu of the present method which makes it a
contractor obligation. Presently, it“s the contractor”s responsibility to
determine what state and local permits are required for the proposed activity,
The contractors contend that permitting procedures vary considerably from
state to state, and since the Corps operates in all states, the Corps is in a
better position than the contractor to defime the various state and local per-
mits, licenses, approvals, and certification required for a particular pro-
ject."

Contractor Comments

"Under several Corps contracts, rights-of-way are not obtained by the
Corps. This matter is particularly important on long channel or levee con-
tracts. AGC believes that it is reasonable to request all the bidders to
negotiate the rights—of-way prior to the bid letting when the Corps can exe-
cute it. We encourage the Corps to make arrangements for rights-of-way prior
to advertisement."

DISCUSSION:

1. Source. The primery source of regulatory authority for Permits is
DAR 7-602.17. It states:

"The Contractor shall, without additional expense to the
Government, be responsible for obtaining any necessary licenses and
permits, and for complying with any applicable Federal, State, and
municipal laws, codes, and regulations, in connection with the
prosecution of the work. He shall be similarly responsible for all
damages to persons or property that occur as a result of his fault
or negligence. He shall take proper safety and health precautions
to protect the work, the workers, the public, and the prouperty of
others. He shall also be responsible for all materials delivered
and work performed until completion and acceptance of the entire
construction work, except for any completed unit of comstruction
thereof which theretofore may have been accepted."

This is a mandatory DAR clause that must be used verbatim by districts.

2., PFrequency of complaint. Only one district registered this compla.:
Since this clause is a GP rather than an SP, it is possible tha*t othe: 1 .»
tricte might not have registered a complaint because they thought 1: :‘a;
propriate. The same rationmale could explain the absence of anv (. uf-a
complaint.

95



-A128 648 CONSTRUCTION CONTRACT PROVISIONS ANALYSIS(U
CD STRUCTION ENGINEERING RESEARCH LAB (RRHV) CHAMPAIGN
M J 0°CONNOR ET AL. SEP 82 CERL-TR-P-137
.| UNCLRSSIFIED F/G 571

=!IIIIIIIIIII
I




==
= s

FEEEEE R
E

MICROCOPY RESOLUTION TEST CHART
NATIONAL BUREAU OF STANDARDS-1963-A

EEEE

FEEE

——— ]
2
[ 3
[
[*]

MICROCOPY RESOLUTION TEST CHART
NATIONAL BUREAU OF STANDARDS-1963-A

- —

‘
i

R |

e~ g e

0 b
B H=
fu
= =

22 s e

MICROCOPY RESOLUTION TEST CHART
NATIONAL BUREAU OF STANDARDS-1963-A

MICROCOPY RESOLUTION TEST CHART
NATIONAL BUREAU OF STANDARDS-1963-A

o
|

jr B

1.0 gg oo

mni“m /ﬁ

L 5

| ﬁhu/;

MICROCOPY RESOLUTION TEST CHART

i
| o
4
{
[ NATIONAL BUREAU OF -STANDAROS-1963-A
/ ;




3. Uniformity of individusl district clauses. ALl districts cited DAR
7-602.13 verbatim, although in practice it appears some districts secure cer-
tain permits for their contractors contrary to DAR 7-602.13.

4 NCLUSION:

2 . :
= There does not appear to be a problem among contractors for the require- ]
- ment that they secure permits. Perhaps this is because in private comstruc-

tion, contractors almost universslly secure the necessary pemits.
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i TOPIC 15: SALVAGE MATERIAL AND EQUIPMENT
REFERENCES: DAR 7-603.29 (no ECI commentary)

COMPLAINTS :
Corps District/Divieion Comments

"The Government should perform this activity. The smount of time

E , required to show the contractor what we want or will accept often exceeds the
time it would take for us to do it."

Al

f Contractor Comments

]
DISCUSSION: ]

-y e

1. Source. The primary source of regulatory authority for Salvage
Material and Equipment is DAR 7-603.29. It requires the insertion of the fol-
loving clause on contracts which involve Government-furnished property which T
is to be salvaged and reused: .

| @

"The Contractor shall maintain adequate property comtrol
records for all materials or equipment specified to be salvaged. :
These records may be in accordance with the Contractor’s system of -
property control, if approved by the property administrator. The -
Contractor shall be responsible for the adequate storage and pro- g
tection of all salvaged materials and equipment and shall replace, 5
at no cost to the Government, all salvage materials and equipment g
vhich are broken or damaged .uring salvage operations as the result -
of his negligence, or while in his care.” .

The ECI does not expand or implement this clause in any way.

2, JFreausncy of complaint. Only one district (but no comtractor)
registered this complaint.

ol

3. Uniformity of individual district clau.es. The districts used this . 3
1

]

clsuse verbatim.

The complaint, while it might well be valid, lacks evidence, either in -
terms of number of complaints or amount of burden, to warrant study at this
time. If a study were to be undertaken, the DAR committee should be the pro-
ponent.

..........................................................




OTHER SP/GR TOPICS

The limited time allocated for this study prevented investigating all of
the topics identified by survey respondents. The following were either con-
sidered less important (based on number of respondents) than other topics
addressed, or arrived too late to sllow consideration. However, implementa-
tion of the recommendations provided in Chapter 5 will resolve many of the
questions they raise. Other, more complex issues will require further study.

Layout of Work

“This paragraph sets forth the Governmernit’s (Corps”) and the contractor’s
respective responsibilities for layout of the work and measurements. While
this is essentially a standard paragraph, and on face value does not indicate
that it would lead ¢c an additional and costly burden to the contractor, the
manner in which the Corps tried to perform its part of this work did result in
the contractor having to bear an additional work burden and costs.

"On one particular contract, the Corps provided (which is common practice
in [this] district) survey parties employed by A/E firms under contracts to
the Corps to provide such services. Our experience with these contract survey
parties is that they are unqualified on the majority of jobs as they were on
this project. Additional problems were created as a result of the A/E con~
tractor having second- and third-tier subcontractors. On this particular pro-
ject, there were ten (10) different layout parties. Also, the work performed
by these contract survey parties was slow and inaccurate. This required the
contractor to maintain an additional engineering survey force which resulted
in duplication of work at tremendous costs.”

Cost of Tempoxary Utilities

YA number of districts for work at some installations specify that water
and energy are available at no cost to the contractor. This is to the
Government’s benefit in the present economy. If nobody knows what the cost
will be, the estimated cost must be high. The Government’s comstruction costs
would be lower if wster, electrical enmergy, and hot water and steam (or fuel
0il or coal) for temporary comstruction needs and for maintaining climste con-
trol within buildings in the interior finish stage are made available
umiformly at no cost to the contractor, An added benefit is that building
systems are “debugged’ during construction rather than after occupancy. This
approach should require warranty period revision and some relaxation of a
“1like-new” requirement on heating, ventilating, and air-conditioning, snd
other equipment.”

Rhasing of Construction

"Lower costs could be realized if phasing of comstruction could produce
uniform man-day conmstruction requirements for as long as practicable consider-
ing the actual user restraints. An elongated bell curve is ideal; any elimi- K
nation of high and low points would help. The tradeoff between user
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inconveni:nce snd construction costs could effect shorter comstruction time
and cost.

Equi 1 Coordinati

"This design function is included in some comstruction 8Ps. This is not
a problem until the deeign does not pemit the simple act of coordination;
then it costs time, money, and aggravation on all sides. The end result is

often lower ceilings than desirable, rerouting of systems with less effi-
ciency, etc.” '

G ~Furnished Equi

"In actual practice, we are often provided some notice; however, the
standard vording can require us to expect delivery at any time (contractor
pays demurrage), fully assembled or not, crated or not. More specifics could
produce more accurate pricing. We recommend the specifications provide
detailed descriptions or an allowance to be used for bidding that can be con-
verted to lump~sum amount when such detailed description is available.”

"This clause should only be used when absolutely necessary. With the
contractor furnishing material or equipment, he has complete control of his
schedule, and how the delivery of materials will affect the schedule.”

Narzanty

"A long-term project immediately brings conflict between manufacturers”
standard warranty duration and the project documents.”

Enexgy Conservatiocn

"This SP states that the contractor ghall insure that construction opera-
tions are conducted efficiently and with the minimum use of enmergy. Such
vague language sdds nothing except to take up space in the specifications.
Apparently, the source of this SP is “VID SOP 11-27.” 1In the absence of any

clarification, such SOP does not appear to be a part of comtract requirements,
and 8Ps of this nature should not be included in specifications.”

"This special provision states that the contractor shall insure that con-
struction operations are conducted efficiently and with the minimum use of
energy. Such superfluous, vague language adds nothing except to take up space
in the specifications.”

Nendomestic Construction Materisls. Coptrolled

Matexials Pats. and Prefsrence Fox Domsstic Specialty Metals

"Should be eliminated for most projects as they are considered to be of
questionable benefit.”

..............
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Continuing Contracts ]
"The procedure to be followed in case the funds are exhsusted during the j
fiscal year is very unfair to the contractor. It seems that under this para-

graph, the contractor has two choices: R
"

"l. To suspend his operatiom, in which case he receives no compensation k

for his equipment, people, etc. :3
d

"2. To continue the work, in which case he must finance the work at pre- e
vailing interest rates, which are normally higher than those established by 14
the Secretary of the Treasury. There is no apparent assurance the comtractor :
will ever get compensated if he elects to proceed with the work. .
"In an extreme situation, the contractor would have to be in standby,

with no compensation, or finance his operations, for 1 year. 4
1

"The contractor should be allowed adequate compensation for any expenses
he is incurring, or be allowed to terminate the contract earlier than is
currently possible.”

"The Corps requires that all contractors bidding on a job be responsible
and responsive to the contract documents. Yet, through the provisions of this
paragraph, the Corps allows themselves the option of relieving themselves of
their responsibility of making timely progress payments. This double-standard
should not be allowed to exist. The Government should be required to pay an
equitable delay or termination allowance in any case in which they fail to
make g timely payment which is not the fault of the contractor.”

Quapntity Survevs

"The language in this paragraph has been interpreted as a requirement to
perform full-scale aerial surveys for each period for which a progress payment
is to be made. Although this requirement has subsequently been relaxed, it
appears unnecessary to perform such surveys more frequently than once or twice
per year. Sufficient accuracy can be obtained by load count or similar
methods for interim periods. The language needs to be clarified so that the
intent is clear,

"It is unnecessary to require that the survey be performed by or under
the direct supervision of a person licensed to practice in a specific state.
It would be more than sufficient to require that the work be reviewed or moni-
tored by a licensed surveyor.”

Eauicment Ownership and Operating Expense Schedule
"The requirement for use of the Bquipment Ownership and Operating Expense
S8chedule is considered to be of questionable benefit in military projects. :

"Paragraph 13 of Section 1A, requirement for providing operating and [
maintenance data and providing field instructions (is viewed by contractors as
an unnecessary burden). (We recommend that you) eliminste requirement for
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contractor to furnish O&M Manusls which should be function of the designer.
Contrsctor should furnish necessary information but designer should develop
systems-oriented manuals.”

"Most contractors consider the construction and placement of a separate
safety sign to be an unnecessary expense and burden. They believe that the
Government derives little or no benefit from this requirement. If posting of
safety information regarding days worked without a lost-time injury is
required, it can be placed on the bottom of the project sign. Both the pro-
ject snd safety signs for all contracts where construction is spread out over
a number of locations should be eliminated.”
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APPENDIX C: EXECUTIVE ORDER 12352

Executive Order 12352 of March 17, 1982
\ Federal Procurement Reforms

By the authority vested in me as President by the Constitution and laws of the
i United States of America, and in order to ensure effective and efficient

' spending of public funds through fundamental reforms in Government procure-
went, it is hereby ordered as follows:

Section 1. To make procurement more effective in support of mission accom-
plishment, the heads of executive agencies engaged in the procurement of pro-
0y ducts and services from the private sector shall:

(a) Establish programs to reduce administrative costs and other burdens
which the procurement function imposes on the Federal Government and the
private sector. Each program shall take into account the need to eliminate
- unnecessary agency procurement regulations, paperwork, reporting requirements,
A solicitation provisions, contract clauses, certifications, and other adminis-
trative procedures. Private sector views on needed changes should be soli-
cited as appropriate;

(b) Strengthen the review of programs to balance individual program
needs against mission priorities and available resources;

' | (c) Ensure timely satisfaction of mission needs at reasomable prices by
establishing criteria to improve the effectiveness of procurement systems;

o

< () Establish criteria for enhancing effective competition and limiting
noncompetitive actions. These criteria shall seek to improve competition by
such actions as eliminating unnecessary Government specifications and simpli-
fying those that must be retained, expanding the purchase of available commer-
cial goods and services, and, where practical, using functionally—-oriented

o specifications or otherwise describing Government needs so as to pemmit

y greater latitude for private sector response;

RO}
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(e) Establish programs to simplify small purchases and minimize paper-
work burdens imposed on the private sector, particularly small businesses;

(f) Establish administrative procedures to ensure that contractors,
especially small businesses, receive timely payment;

(g) Establish clear lines of contracting authority and accountability.

(h) Establish career management programs, covering the full renge of
personnel management functions, that will result in a highly qualified, well
managed professiomal procurement work force; and

(i) Designate a Procurement Executive with agency-wide responsibility to
oversee development of procurement systems, evaluate system performance in
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accordance with approved criteria, enhance career msnagement of the procure-
ment work force, and certify to the agency head that procurement systems meet
approved criteria.

Sec 2. The Secretary of Defense, the Administrator of General Services, and
the Administrator for the Nationmal Aeronsutics and Space Administration shall
continue their joint efforts to consolidate their common procurement regula-
tions into a single simplified Federal Acquisition Regulation (FAR) by the end
of calendar year 1982,

E Sec 3. The Director of the Office of Personnel Management, in consultation
with the heads of executive agencies, shall ensure that personnel policies and
classification standards meet the needs of executive agencies for a profes-
sional procurement work force.

R Sec 4. The Director of the Office of Management and Budget, through the

'! Office of Federal Procurement Policy as appropriate, shall work jointly with
the heads of executive agencies to provide broad policy guidance and overall
leadership necessary to achieve procurement reform, encompassing:

(a) Identifying desirable Government-wide procurement system criteria,
L‘ such as minimum requirements for training and appointing countracting officers;

(b) Facilitating the resolution of conflicting views among those agen-
cies having regulatory authority with respect to Government-wide procurement

regulations;
(c) Assisting executive agencies in streamlining guidance for procure- v
ment processes; n

(d) Assisting in the development of criteria for procurement career
management programs;

(e) Facilitating interagency coordination of common procurement reform -
efforts; &

(£) 1Identifying major incomsistencies in law and policies relating to 3
procurement which impose unnecessary burdens on the private sector and Federal -]
procurement officials; and, following coordination with executive agencies, "3
submitting necessary legislative initiatives for the resolution ¢f such incon- !
sistencies; and -

(g) Reviewing agency implementation of the provisions of this Executive
Order and keeping me informed of progress and accomplishments.

THE WHITE HOUSE
March 17, 1982

- & s 2 ‘JJ‘I.A'_J
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APPENDIX D: PROPOSED MASTER SPECIFICATION TOPICS
(grouped using Broadscope CSI master format
section titles)*

Division 0 BIDDING AND CONTRACT REQUIREMENTS
Information Available to Bidders

00220 Soil Investigation Data
o Test Boring Data

e SUPPLEMENTARY CONDITIONS (Supplementary Provisions)
Commencement, Prosecution, and Completion of Work
Liquidated Damages

Performance of Work by Contractor

Certificates of Compliance

Superintendence of Subcontractors

Warranty of Constructiom (Military)

Continuing Contracts (Civil)

Required Insurance

Time Extension

Exclusion of Periods in Computing Completion Schedule
State Sales and Use Tax Exemption

Labor Requirements

7
sttt
A

oy
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0000000 ODODOCOO

Division 1 GEN U1

01010 Summary of Work

Other Contracts

Ordexr of Work and Coordination with Other Comstruction
Limits of Work Areas

Special Scheduling

Work in Quarantined Area

Contractors Use of Premises (New)

Compliance with Post/Base Regulation
Government-Funded Products

00000CO OO

01030 Specisl Project Procedures
o Remodeling Project Procedures (New)
o Salvaged Materials and Equipment
o Identification of Government-Furnished Property

1

01040 Coordination 3
o Coordination Between Contractors -

01050 Field Engineering ?

o Layout of Work
0 Survey Reference Points (New)

01100 Alternates
o Alternates "Pro-Forma" (New)

* Existing Corps topics follow bullet (o).
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j 01150
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3 01200
-. 01300
01400
\
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¥ 01510
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3 01530
: ,

: 01540
; 01560

y
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......................................

Measurement and Payment

o Payment for Mobilization and Preparatory Work
Unit Prices (New)

Progress Payments

Application for Payment (New)

Performance and Payment Bond Reimbursement
Variations in Estimated Quantities - Subdivided (Civil)
Payment for Materials Delivered Off-Site
Change Order Procedure (New)

Quantity Surveys

Purchase Orders

000000000

Project Meetings
o Preconstruction Conference (New)
o Progress Meetings (New)

Submittals

Submittal Register

Shop Drawings

Progress Schedule and Reporting
Contractor—Prepared Network Anslysis
Color Boards (Air Force)

Progress Photographs (Civil)
Schedule of Values (New)

0000000

' Quality Control

o Contractor Quality Control
o Contractor Inspection System
0 Lab and Test Facilities

Temporary Utilities

o Availability of Utility Serxvice
o Unavailability of Utility Service
o Temporary Construction Items

o Planned Utility Outages

Barriers
o Fencing (New)

Security

o Military Security Requirements (Military)

o Identification of Employee (Military)

o Use of Explosives (Dredging)

o Registration of Contractor Vehicles (Military)

Temporary Controls

o Envirommental Protection
o Waste Disposal

o Envirommental Litigation

"
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01570 Traffic Regulation
o Signal Lights (Marine)
o Haul Routes (New)
o Construction Parking Control (New)

01580 Project Identification and Signs
o Project Signs
o Bulletin Board

01590 Field Offices and Sheds
o Government Field Office
o Inspector Facilities
0 Accommodations and Meals for Imspectors (Dredging)

01600 Materials and Equipment

o Approved Aggregate Sources

o Required Source for Aluminum Ingot

o Required Source for Jewel Bearings

o Nondomestic Construction Materials

o Preferences for Domestic Specialty Metals

o Source of Dredging Equipment (Dredging)
o Protection of Materials and Work
o Reuse of Existing Material (New)
o Substitutions and Product Options (New)

01700 Contract Closeout
0 Operating and Maintenance Data
o As-Built (Record) Drawings
Property Records (GF/CIL)
Warranties and Bonds (New)
Housekeeping and Cleanup
Reinspection Fees (New)
Final Examination and Acceptance (Dredging)
Plant Layout Drawings
Contractor Closeout Submittals (New)

0000000

01900 Safety
o Accident Prevention
o Pire Protection for Off-the-Road Construction Equipment
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Chief of Engineern
ATTN: Tech Monitor
ATTN: DAEN-ASI-L (2)
ATTN: DAEN-CCP
ATTN: DAEN-CW
ATTN: DARN-CWE
ATTN®  DAEN-CWM-R
ATTN: DAEN-CWO
ATIN: DAEN-CWP
ATTN:  DAEN-MP
ATTN: DAEN-MPC
ATIN: DAEN-MPE
ATTN: DABN-MPO
ATTN: DAEN-MPR-A
ATTN: DAEN-RD
ATTN: DAEN-RDC
ATTN: DAEN-RDH
ATTN: DAEN-RM
ATTN: DAEN-2C
ATTN: DAEN-ZCE
ATTN: DAEN-ZCI
ATTN: DAEN-ZCM

FESA, ATTN: Library 22060
FESA, ATTN: DET ILI 79906

US Arsy Englneer Districts
ATYN: Library
Alasks 99501
Al Batin 09616
Albuquerque 87103
Baltimore 21203
Buffalo 14207
Charleston 29402
Chicago 60604
Detroit 48231
Par Baat 96301
Fort Worth 76102
Galveston 77550
Huntington 25721
Jacksonville 32232
Japan 96343
Kansas City 64106
Lictle Rock 72203
Los Angeles 90053
Louisville 40201
Memphie 38103
Mobile 36628
Neshville 37202
Nev Orleans 70160
New York 10007
Norfolk 23510
Omsha 52102
Philadelphia 19106
Pittaburgh 15222
Porrland 97208
Riyadh 09038
Rock Island 61201
Sacramento 93814
San Fraucisco 94105
Savannsh 31402
Seattle 98124
St. Louis 63101
St. Paul 53101
Tulea 74102
Vickeburg 39180
Walla Walls 99362
Wiluwington 28401

US Army Engineer Divisions
ATTN: Libracy

Earope 097357
Huntsville 33807
Lover Mississippl Valley 39180
Middle East 09038
Middle Raet (Rear) 22601
Missourl River 68101
New England 02154
MNorth Atlantie 10007
Nocth Central 60603
North Paciffc 97208
Ohio River &5201
Pscific Ocean 96838
South Atlantic 30303
South Pacific 94111
Southwestern 75202

U8 Army Rutope

HQ, 7th Army Training Comsand 09114

ATIN: AETTG-DRM (S)

4Q, 7th Army ODCS/Ragr. 09403
ATTN:  ABAEN-EH (4)

V. Corps 09079
ATIN: ARTVORH (5)

21st Support Comsand 09325
ATTN: AERER (5)

Serlin 09742
ATTN: AEBA-EN (2)

Southern Europesn Task Porce 09168

ATTN: ARSE-ENC (3)

instsllatton Support Activity 09403

ATTN: ARVES-AP

8th USA, Kores
ATIN:  BAPE () 96301
ATTN: EAPE-Y 96358
ATIN: EAFE-1D 96224
ATTN: EATE-4N 96208

270 W

CERL DESTRIMITION

8th USA, Rores
ATTN: BAFE-N 96271
ATTN: EAFR-P 962359
ATTN: EAPE-T 96212

R0K/US Combioed Fofces Command 96301
ATTN: EUSA-HNC-CFC/Ragr

USA Japan (USARJ)
Ch, FE Div, AJBN-FR 96343
Fac Eagr (Homshu) 96343
Pac Eagr (Okinaws) 96331

Rocky Mt. Area 80903

Area Engineer, AEDC-Ares Office
Arnold Afr Force Station, TN 137389

Western Area Office, CE
Vandegberg AFB, CA 93437

416th Engineer Command 60623
ATTN: Pacilities Englneer

US Military Acadeay 10996
ATTN: TPacilities Engineer
ATTN: Dept of Gaography &

Computer Science
ATTN: DSCPER/MAEN~2

fngr. Studies Center 20315
ATTN: Library

AMMRC, ATTN: DRXMR-WE 02172

USA ARRCOM 61299
ATTN: DRCIS-RI-L
ATTN: DRSAR-IS

DARCOM - Dir., [nst., & Svcs.
ATTN: Facilicies Engineec

ARRADCOM 07801
Absrdeen Proving Ground 21005
Army Matls. and Mechanice Res. Ctr.
Corpus Christi Army Depot 78419
Harry Diamond Lsboratories 20783
Dugway Proving Ground 84022
Jefferson Proving Ground #7250
Fort Monmouth 07703
Letterkenny Army Depot 17201
Matick R&D Cer. 01760
New Cumberland Army Depot 17070
Pueblo Army Depot 81001
Red River Army Depot 75501
Radetone Arsensl 35809
Rock Islend Arsensl 61299
Savaans Army Depot 61074
Sharpe Army Depot 95331
Seneca Army Depot 14341
Tobyhanna Army Depot 18466
Tooele Army Dapot 84074
Watervliet Areensl 12189
Yuma Proving Ground 85364
White Sande Miesile Rangs 88002

DLA ATTN: DULA-WI 22314

PORSCOM

FORSCOM Engineer, ATTN: AFEN-FE

ATTN: PFacilities Engineer
Port Buchanen 00934
Port Bragg 28307
Fort Campbell 42223
Port Carson 80913
Port Devens 01433
Port Drum 13601
Port Hood 76544
Port Indiantown Gap 17003
Pore Irwia 92311
Fort Sas Nouston 78234
fort Lewis 98433
Port McCoy 34656
Port McPherson 30330
Port George C. Meade 20735
Fort Ord 93941
Port Polk 714359
Port Richardson 99505
Port Riley 66442
Preatidio of San FPrencisco 94129
Port Sheridan 60037
Port Stewart 31313
Port Wainwright 99703
Vancouver Bke. $8660

e

ATTN: HSLO-F 78234
ATTM: Pacilities Rngineer
Pitzeimons AMC 80240
Welter Reed AMC 20012

INSCOM - Ch, Instl. Div.
ATIN: Pacilities Ragineer
Arlington Hall Station (2) 22212
vint AL1l Parms 3tatfon 22186

ww
ATTH: Pacilities Enginesr
Cameron ftatfon 22314
Fort lesley J. McNair 20319
Port Myer 22211

ATTN: MTMC-SA 20315

ATTN: Pactlitiss Eagineer
Oskland Aray Bass 96626
Bayoauns MOT 07002
Sunny Point MOT 28461

NARADCOM, ATTN: DRDNA-F 071160

TARCOM, Fac. Div. 48090

TRADOC

HQ, TRADOC, ATTN: ATEN-FE

ATTN: Pacilities Engineer
Fort Belvoir 22060
Port Benning 31905
Fort Blies 79916
Cerliele Barracks 17013
Fort Chaffee 72902
Port Dix 08640
Port Buetis 23604
Fort Gordon 30905
Port Hamilton 11252
Fort Benjamtn Harrison 46216
Yort Jackson 29207
Fort Knox 40121
Port lLaavenworth 66027
Fort Lee 23801
Fort McClellan 3620%
Fort Monroe 23651
Port Rucker 36362
Port S{11 73503
Fort Leonsrd Wood 65473

TSARCOM, ATTN: STSAS-F 63120

USACC
ATTN: Pacilicies Engineer
fort Huachuca 85613
Port Ritchie 21719

WESTCOM
ATIN: Facllities Engineer
Fort Shafter 96858

SHAPE 09055
ATTN: Survivability Secrion, CCB-OPS
Infrastructure Branch, LANDA

HQ USEUCOM 09128
ATTN: ECJ 4/7-LOE

Fort Belvoir, VA 22060
i ATZA-DIE-EM
:  ATZA-DTE-SW
ATIN: ATZA-FE
: Bagr. Library
ATTN: Canadian Liaison Office (2)
ATIN: IWR Library

Cold Regions Research Engineering Lab 03755
ATTN: Library

ETL, ATTN: Librery 22060

Waterways Experiment Station 39180
ATTN: Library

BQ, XVIII Airborne Corps and 28307
rt. Bragg
ATTR: AFZA-FE-EE

Chanute AF3, IL 61868
3345 CES/DE, Stop 27

Norton APB 92409
ATTN: APRCE-MX/DEE

Tyndall APS, FL 32403
APESC/Engineecing & Scrvice Lab

NAFEC

ATTN: RDTAE Liatson Offtce
Atlaatic Division 23511
Chesapeake Division 20374
Southern Division 29411
Pactfic Division 96860
Northern Division 19112
westarn uiviefon 64066

ATTN: Sr. Tech. PAC-03T 22332

ATTN: Asst. COR R&D, PAC-0) 22332

NCEL 93041
ATTN: Library (Code LOBA)

Defensa Techanical Info. Center 22314
ATTH: DDA (12)

Enginearing Societies Library 10017
Nevw York, NY

Hationsl Guard Bureau 20310
Installation Division

US Government Printing Offfce 22304
Recelving Sectton/Depository Coples (2)
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FSHM Team Distributtion

Chief of Engineers
ATTN: OAEN-MPE-E

ATTN: DAEN-MPZ-A

ATTN:  DAEN-2CP

US Army Engineer District
.. New York 10007

v ATTH: Chief, NANEN-M
= ATTIN: Chief, Design Br
- Pittsburgh 15222

& ATTH: Chief, ORPCO

- ATTN: Chief, Engr Div
- Philadelphia 19106

E ATTN: Chief, NAPEN-D
3

b

-

Norfolk 23510
ATIN: Chief, NAQEN-M
ATTN:  Chief, NAOEN
Huntington 25721
ATTN: Chief, ORHED
. Wilmington 28401
. ATTN: Chief, SAWCO-C

. ATTN: Chief, SAWEN-D
Charleston 29402
ATTN: Chief, Engr Div
- Savannah 31402
i ATTN: Chief, SASAS-L
Jacksonville 32232
{ ATTN: Const Div
Mobile 36128
ATTN: Chief, SAMEN
‘temphis 38103
ATIN: Chief, Const Div
Vicksburg 39180
ATTN: Chief, Engr Div
Louisville 40201
ATTN: Chief, Engr Div
Detroit 48231
ATIN: Chief, NCEED-T
St. Paul 55101
ATTN: Chief, ED-E
ATTN: Chief, CO-C
Chicago 60604
ATIN: Chief, NCCCO-C
Rock Island 61201
ATIN: Chief, Engr Div
ATTN: Chief, NCRED-D
St. Louis 63101
ATTN: Chief, ED-D
Kansas City 64106
ATTN: Chief, Engr Div
Omaha 68102
ATTN: Chief, Engr Div
New Orleans 70160
ATIN: Chief, LMNED-DG
Little Rock 72203
ATTN: Chief, Engr Div
Fort Worth 76102
ATTN: Chief, SWFED-D
ATTN: Chief, SWFED-F
Galveston 77550
ATIN: Chief, SWGCO-C
Albuquerque 87103
ATIN: Chief, Engr Div
San Francisco 94105
ATTN: Chief, Engr Div
Secramento 95814
ATIN: Chief, SPKED-D
ATTN: Chief, SPKCO-C
Far East 96301
ATTN: Chief, Engr Div
Walla Walla 99362
ATTH: Chief, Engr Div
Alaska 99501
ATTH: Chief, NPASA-R
Seattle 98124
ATTN: Chief, NPSCO
ATTN: Chief, EN-0B

US Army Engineer Division
New England 02154
ATTN. Chief, NEDED-E
ATTN: Chief, NEDED-T
North Atlantic 10007
ATTN: Chief, NADEN
ATTN: Chief, NADEN-T
Middle East, Rear 22601
ATTN: Chief, MEDED-T
South Atlantic 30303
ATTN: Chief, SADCO
ATTN: Chief, SADEN-TS
ATIN: Chief, Laboratory
Huntsville 35807
ATTN: Chief, HNDED-CS
ATIN: Chief, HNDED-M
ATTN: Chief, HNDED-ME
Ohio River 45201
ATIN: Chief, Engr Div
ATIN: Chief, Laboratory
North Central 60605
ATTN: Chief, Engr Div
Missouri River 68101
ATIN: Chief, MRDED-M
ATTN: Chief, Engr Div
Southwestern 75202
ATIN: Chief, SEDED-MA
ATTN: Chief, SWDCO-CA
Pacific Ocean 96858
ATIN: Chtef, Engr Div
ATTN: Chief, PODED-M
ATTN: FMSS Branch
North Pacific 97208
ATTN: Chief, Engr Div

6th US Army 94129
ATTN: AFKC-EN

7th US Army 09407
ATTN: AETTM-HRD-EHD

HQ, Combined Field Army (ROK/US) 96358
ATTN: CFAR-EN

US Army Foreign Science & Tech Center
ATTN: Charlottesville, VA 22901
ATTN: Far East Office

West Point, NY 10996
ATTN: Dept of Mechanics
ATTN: Livrary

Ft. Selvofr, VA 22060

ATIN: Learning Resources Center
ATTN: ATSE-TD-TL (2}

ATTN: British Liatson Officer (5)

Ft. Clayton Canal Zone 34004
ATTN: DFAE

Ft. Leavenworth, KS 66027
ATTN: ATZLCA-SA

Ft. Lee, VA 23801
ATIN: DRXMC-D (2)
ATTN: DALO-TDA-T

Ft. McPherson, GA 30330
ATTN: AFEN-CD

Ft. Monroe, VA 23651
ATTN: ATEN-AD (3)
ATTN: ATEN-C

ATTN: ATEN-RAG

ATTN: ATEN-RM

ATTN: ATEN-C-C/D. Lyon

Ft. Richardson, AK 99505
ATTN: AFZT-FE-E

NAVFAC/Code D4
Alexandria, VA 22332

Naval Training Equipment Center
ATTN: Technical Library
Orlando, FL 32813

Port Hueneme, CA 93043
ATTN: Morel)l Library

Bolling AFB, OC 20332
AF/LEEEU

Kirtland AFB, M 87117
AFML/OEO

Little Rock AFB 72076
ATTN: 314/DEEE

Patrick AFB, FL 32925
ATTN: XRQ

WASH DC 20330
AF /ROXT

Tinker AFB, UK 73145
2854 ABG/DEEE

Tyndall AFB, FL 32403
AFESC/PRT

Building Research Advisory Board 20418
Transportation Research Board 20418
Oept of Transportation Library 059
Federal Aviation Administration ¢u591
Dept of Energy 2USAS

Airports and Const Services Dir
Ottawa, Untario, Canada, K1A ON&

Division of Bldg Research
Ottawa, Ontario, Canada K1A ORG

National Qefense Headquarters
Ottawa, Ontario, Canada K1A OKg

Study Advisory Committee
ATTN: DAEN-MPR/C. Smith

ATTN: DAEN-MPR/R. Wolff .
ATTN: DAEN-HPR/Art Bordt

ATTN: DAEN-CCU/Ken Powers 1
ATTN: MRDED-TG/T. Dahlberg

ATTN: OAEN-MPE-S5/J. Ichter
ATTN: NADED-W/J. Perry

ATTN: SADED-TS/0. Peterson -
ATIN: ORDED-T/B. Showers -
ATTN: SWD-PS/J. Titsworth

Assoc. Gen. Contr of America 1
ATTN: Mr. Johnston 20006

Auburn Const/Mr. Johansson 95441
H.B. Zachry Co./Mr. Willis 78285
Algernon Blair Inc/J. Ourden 36192
Newson Const./Mr. Newson 68111
Folk Const Co./Mr. J, Folk 38113

A.C. Seeman Inc./J. Seeman 21234
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Construction contract provisions analysis / by M. J, 0'Connor...(et al,) ~--

Champaign, Ill : Construction Engineering Research Laboratory ; available
from NTIS, 1982.

106 p. (Technical report / Construction Engineering Research Laboratory ;
P-137)

1. U.S. Army -- military construction operations. 2.
contracts and specifications. 3. Public contrscts, I, O'Connor, Michael J.
II. Colwell, Clenn E, 1III. Golish, L. Michael. 1V. Carroll, Michael G.

V. Series: Technical report (Construction Engineering Research Laboratory) ;
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